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The Rights of the Living Dead: Absent Persons in the
Civil Law

Jeanne Louise Carriere*

INTRODUCTION: THE NEED FOR A REGIME OF ABSENT PERSONS

In common parlance, the word ‘‘absent’’ is used to describe one
who is not where he is supposed to be. A professor who does not attend
a faculty meeting, a student who misses class, and a soldier who has
left base without authorization are all absent in the ordinary sense of
the term. Legal theory and legislation employ the word in a narrower
sense.! One who is absent is not at his legal domicile, but he is not
just away from home. He has left no clue to his whereabouts, and it
is impossible to ascertain whether he is alive or dead. If he could be
located anywhere, he would not be absent; nor would he be so if the
circumstances of his disappearance could meet the level of persuasion
required to prove that he was dead.? Planiol points to this uncertainty

© Copyright 1990, by LouisiaANA LAw REVIEW.

*  Associate Professor, Tulane University School of Law. B.A., St. Mary’s Do-
minican College; M.A., Ph.D., University of California at Los Angeles; J.D., Tulane
University School of Law. I would like to express my gratitude to Professors A.N.
Yiannopoulos, Cynthia Samuel, Thomas Carbonneau, Katherine Spaht, and Kathryn Lorio
for their helpful comments and criticisms.

1. Black’s Law Dictionary 8 (5th ed. 1979) does not attribute a special technical
meaning to the word in common law, despite its creation, through the presumption of
death, of rules governing absence. But see Jalet, Mysterious Disappearance: The Pre-
sumption of Death and the Administration of the Estates of Missing Persons or Absentees,
54 Jowa L. Rev. 177 passim (1968) for the use of the words ‘‘absence,’”” ‘‘absent,’”’ and
‘‘absentee’’ in the technical sense. For similar usage in legislation, see La. Civ. Code
arts. 47-85.

2. Both the civil and the common law have long accepted proof of death from
circumstantial evidence; see, e.g., Boyd v. New England Life Ins. Co., 34 La. Ann. 848,
849 (1882) (holding that death of insured was proved by his disappearance from vessel
in the Gulf of Mexico, because ‘‘death, like all other facts, may be established by
circumstantial evidence’’); C. Civ. art. 88 (France):

The death of any French person who has disappeared in France or outside of

France in circumstances of a nature to put his life in danger, when his body

has not been able to be found, may be judicially declared at the request of

the public prosecutor or of interested parties.

Under the same conditions, the death of any foreigner or stateless person who

disappears, either in a territory under French authority, or on board a French

vessel or aircraft, or abroad, may be judicially declared if he had his domicile
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as the hallmark of the absentee:* ‘‘According to an expression of Tron-
chet, and as extraordinary as it may seem, the absentee ‘is neither dead
nor alive’; in this uncertainty, it cannot be proven that he is dead nor
that he is alive. It is, thus, doubt which ever prevails.”’*

The number of these ‘‘living dead’’ in the United States has been
estimated at between 60,000 and 100,000.° They create a morass of legal
problems. Questions may arise concerning the security of transactions
with the missing person’s estate, such as the disposition of his land,®
the right to proceeds of insurance policies on his life” and pensions,®

or habitual residence in France.

The procedure for the judicial declaration of death is equally applicable when

death is certain but the body has not been able to be found.

In common law jurisdictions, disappearance of an individual in circumstances of special
peril enables a party to prove the death of the person who vanished without having to
rely on the presumption of death based on absence. See, e.g., Davie v. Briggs, 97 U.S.
628, 636 (1878) (death of individual who vanished while passing through hostile Indian
territory held to have occurred at that time); In re Frankel’s Estate, 196 Misc. 268, 92
N.Y.S.2d 30 (N.Y. Sur. Ct. 1949) (death of Jewish Lithuanian life tenant of trust held
to have occurred during Nazi extermination of Jewish inhabitants of Lithuania, between
1941 and 1944). )

3. In this article, ‘“‘absentee,” ‘‘missing person,’”’ and ‘‘person who has disappeared’’
shall be used as synonyms for ‘‘absent person.’’ ‘‘Absentee’’ has been used as the English
translation for the French absent in the Louisiana Civil Code; see La. Civ. Code arts.
47-85. It also appears in the translation of the French treatise of M. Planiol, Traite
elementaire de droit civil, passim (Louisiana State Law Institute trans. 12th ed. 1959).
Although, under the Greek Civil Code, an absentee may only be declared a ‘‘missing
person’’ by the court after a lapse of either one year if he disappeared ‘‘while his life
was in danger”’ or five years ‘‘since news of the absentee was last received,”’ the systems
which will be examined in this article do not make such a distinction. See Greek Civ.
Code arts. 40-41 (Constantine Taliadoros trans. 1982). Napoléon himself applied ‘‘dis-
appearance’’ to situations in which, though no body could be recovered, death was certain;
see 1 M. Planiol, supra, § 612 (2), at 370; the present French system declares those who
vanish in such circumstances dead. See infra note 2. The terms are used interchangeably
in common law jurisdictions; see Jalet, supra note 1, passim. )

4. 1 M. Planiol, supra note 3, § 634, at 379-80. See also his definition of ‘‘absentee,’’
id. § 611, at 369.

5. The Federal Bureau of Investigation’s computer file on missing persons at the
National Crime Information Center lists 60,000 reported cases of ‘‘regular Americans as
absent without logical explanation.”” The head of the private missing persons agency,
Search, Inc., estimates that 100,000 adult Americans are missing. Dean, Disappearing
Acts, Los Angeles Times, Sept. 19, 1989, § S, at 1, col. 4.

6. See, e.g., Martin v. Phillips, 514 So. 2d 338, 341 (Miss. 1987) (detrimental reliance
on decree of death of absentee by vendees could prevent return of property on his
reappearance).

7. See, e.g., Lord v. Metropolitan Life Ins. Co., 434 So. 2d 1180, 1182 (La. App.
Ist Cir. 1983) (rejecting application of presumption of death to award of benefit under
life insurance policy).

8. See, e.g., Pierce v. Gervais, 425 So. 2d 922, 924-25 (La. App. 4th Cir. 1983)
(refusing to vacate judgment of divorce granted to spouse of soldier missing in Vietnam,


https://N.Y.S.2d

1990] ABSENT PERSONS 903

the right to a cause of action,” the necessity of providing for his
dependents,'® the marital status of his spouse,'' the paternity and legit-
imacy of children of his spouse’s second marriage,'? the conservation
of his property from possible waste,'? the devolution of succession rights
that would pass to him,'* the release of property from a life tenancy,'
the requirement of his consent to certain transactions,'s the merchant-
ability of land titles from his estate,”” and claims of inheritance from
him.'®

resulting in denial of military widow’s benefits); 20 C.F.R. § 404.721(b) (1989) (governing
payment of social security survivors’ benefits to spouses of absentees).

9. See, e.g., Ledet v. State Dept. of Health and Human Resources, 465 So. 2d 98,
101 (La. App. 4th Cir.), writ denied, 468 So. 2d 1211 (1985) (plaintiff whose right of
action for wrongful death of sister depended on prior death of absentee mother could
rely on presumption of death based on absence).

10. See, e.g., Germain v. Germain, 31 Misc. 2d 401, 220 N.Y.S.2d 1013 (N.Y. Sup.
Ct. 1961) (sequestering property and income of missing defendant, appointing spouse as
receiver to use them for her support).

11. See, e.g., Wells v. Wells, 79 N.J. Super. 388, 191 A.2d 763 (N.J. Super. Ct.
App. Div. 1963) (upholding validity of plaintiff’s marriage to spouse missing for thirty-
three years, and finding second marriage eleven years after spouse disappeared was a
nullity); Stewart v. Rogers, 260 N.C. 475, 133 S.E.2d 155 (1963) (upholding validity of
second marriage, despite failure of absentee’s spouse to wait statutory seven years, because
absentee disappeared in life-endangering circumstances); McCaffrey v. Benson, 38 La.
Ann. 198 (1886) (finding second marriage a nullity because of pre-existing, undissolved
marriage to person who had disappeared); La. Civ. Code art. 80 (repealed by 1938 La.
Acts No. 357) (authorizing remarriage of spouse of absentee).

12. See, e.g., Succession of Mitchell, 323 So. 2d 451, 456-57 (La. 1975) (children
legitimated by subsequent marriage of their biological parents, despite possibility that first
husband, an absentee, was alive at the time of their conception and birth).

13. For an enumeration of the steps which might be required to protect the absentee’s
property, see Germain, 220 N.Y.S.2d at 1017.

14. See, e.g., Succession of Butler, 166 La. 224, 117 So. 127 (1928), on rehearing
(succession devolves exclusively on coheirs of absentee); Eagle v. Emmet, 4 Brad. 117
(N.Y. Sur. Ct. 1856) (legacy to absentee did not lapse prior to seven years of absence
because facts of disappearance did not suggest death).

15. See, e.g., Hanley v. Wadleigh, 88 N.H.-174, 186 A. 505 (1936) (life tenancy of
missing person not terminated by his absence, though remaindermen are entitled to damages
or forfeiture for his waste of the property).

16. See, e.g., Smith v. Wilson, 10 La. Ann. 255 (1855) (requiring absent co-owner’s
express assent for him to be responsible for a share of the cost of substantial, but
unnecessary, improvements).

17. See, e.g., Saracino v. Kosower Const. Co., 102 N.J. Eq. 230, 140 A. 458 (1928)
(plaintiff’s title to real property unmerchantable because absentee ancestor in title, though
presumed dead, might return). ’

18. See, e.g., Heirs of Wilson v. Smith, 14 La. Ann. 368 (1859) (denying succession
rights to real property of claimants who were unable to identify the absentee owner
thereof as the de cujus); Wachovia Bank & Trust Co. v. Deal, 227 N.C. 691, 44 S.E.2d
73 (1947) (denying claim of collaterals to trust estate of absentee, who on the evidence
was neither presumed dead nor proven to be without descendants).
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The issues raised by absence thus range over many areas of sub-
stantive law. To explain the need for special rules to resolve them,
commentators sometimes refer to the rights of the absentee as uncertain.'®
However, without a peculiar regime, the rights of the absentee should
remain constant, modified only by rules, such as acquisitive prescription,
that govern everyone. The principle that the burden of proof of any
change in the missing person’s rights rests on the one seeking change
has been expressed as a presumption of continued life: one in existence
is presumed to continue in that state unless his death is proved.®* Thus
the problems raised by his disappearance would be resolved as if he
were alive and present but chose to take no action. The results frequently
prove undesirable for the absent person, should he return, as well as
for others whose own rights are affected by his. For example, in Ped-
lahore v. Pedlahore, immovable property of the absentees was threatened
with seizure for unpaid paving fees.?! The defendants in DeSena v.
Prudential Ins. Co. of America resisted paying insurance proceeds, owed
to an absent beneficiary, to the guardians of his indigent minor children
because of the possibility of double liability should he return.®? Those
who own property with the absentee could find themselves with un-
marketable title, as the plaintiff in Bierhorst v. Kelly did, because of
potential claims of ownership by the absent person.?

The deleterious effects that would result from ignoring the absence
make a regime necessary; the character of absence makes it unique.
Though the absentee has been likened to the minor and the interdict,>
he differs from them in ways that make the systems for administering
their property inapplicable to him. The goal of these regimes is to

19. See, e.g., Note, Property Law: The Estates of Missing Persons, 1966 Duke L.J.
745; Jalet, supra note 1, at 177.

20. A brief history of the presumption of continued life in common law is given in
Stone, The Presumption of Death: A Redundant Concept? 44 Mod. L. Rev. 516 (1981).
More detail is supplied by the surrogate’s court of New York in Eagle, 4 Brad. at 118-
20. The presumption is there said to have originated in Justinian; see Dig. 7.1.56. The
presumption, according to Swinburne, prevented probate of the will of an absent person:

If it be unknowen whether the testator be living or dead: For as much as some
are of the opinion, that every man is presumed to live till he be an hundred
yeares olde: it seemeth by this opinion, that the Judge may not in the meane
time proceede to the publication of the testament, unlesse there be lawfull
proofe, or sufficient prescription for the testators death.
According to a second school of thought, the presumption was that life lasted seventy
years. H. Swinburne, A Briefe Treatise of Testaments and Last Willes 223 (1978) (ist
ed. 1590). On the presumption of continued life in Louisiana law, see infra text accom-
panying notes 161-68.

21. 151 La. 288, 91 So. 738 (1922).

22. 117 N.J. Super. 235, 284 A.2d 363 (N.J. Super. Ct. App. Div. 1971).

23. 225 La. 934, 74 So. 2d 168 (1954).

24. C. Demolombe, Traité de I’absence § 1 (3rd ed. 1865).
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protect and further the interests of individuals who are present and able
to enjoy their estates, but incapacitated from managing them.*® No
incertitude exists as to who should be protected and why. In contrast,
whether the absent person is still able to enjoy the rights he obtained
when present, whether he has created unknown claims upon his estate,
and whether he will return to profit from the protection given to him
are mysteries.? Hence, the interests of those with rights contingent upon
his death compete for consideration with the interests of those—including
the absent person—whose rights depend upon his continued life.?”
The common law and French-influenced civil law reacted differently
to the essential characteristic of the absent person. The common law
adopted a presumption of death that marked the point at which pro-

25. See, e.g., La. Civ. Code arts. 418, 404; La. Code Civ. P. arts. 4261-4263; C.
Civ. arts. 450, 500 (France).

26. Planiol regarded all three as unlikely: ‘‘[M]ost of the questions discussed by
commentators are not found in actual practice; most of them suppose that the person
who has disappeared returns at a time when he is no longer expected. Now, this case is
very rarely encountered. Almost all absentees are persons who have died, but whose date
and place of death are not definitely known.’”” 1 M. Planiol, supra note 3, § 613, at
370. The most notorious case of a returning absentee occurred in sixteenth century France.
See N. Davis, The Return of Martin Guerre (1983) (imposter assumed identity of man
absent for eight years, until exposed by return of absentee). The returning absentee has
haunted the common law from the time of the landmark case of Scott v. McNeal, 154
U.S. 34, 14 S. Ct. 1108 (1894) to the present (Martin v. Phillips, 514 So. 2d 338 (Miss.
1987)), but such a situation occurs more often in fiction than in reported cases. See, e.g.,
A. Dumas, Pére, Le Comte de Monte Cristo (avec A. Maquet) (1844-45) (returning absent
person assumes new identity, wreaks vengeance on those responsible for his disappearance);
Tennyson, Enoch Arden, Complete Poetical Works (1864; Cambridge ed. 1898) (returning
formerly shipwrecked absent person does not reveal himself to remarried spouse); My
Favorite Wife, dir. Garson Kanin (1940) (formerly shipwrecked absent person returns as
husband is about to remarry); The Search for Peter Kerry, Murder, She Wrote (CBS
television broadcast, Feb. 5, 1989) (returning amnesiac absent person is suspected of Killing
individual who induced him to return).

27. In Cunnius v. Reading School District, 198 U.S. 458, 25 S. Ct. 721 (1905), the
Court, translating from the treatise of Demolombe, enumerated the interests which the
government has the power to protect in establishing laws governing absent persons:

Three characters of interest invoke a necessity for legislation concerning this

difficult and important subject. First. The interest of the person himself who

has disappeared. . . . Second. The duty of the lawmaker to consider the rights

of third parties against the absentee, especially those who have rights which

would depend upon the death of the absentee. Third. Finally, the general interest

of society which may require that property does not remain abandoned without

some one representing it and without an owner. . . .
Id. at 470-71 (quoting C. Demolombe, supra note 24, § 1). Demolombe and the Court
did not specify, among the interests of third parties, those which depend upon the continued
life of the absentee—those of a spouse or children or obligees acquired by the absent
person while he is alive in an unknown location. These interests may be classed, for the
purposes of this article, with those of the absentee, since both grow out of his ongoing
existence.
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tection shifted from the interests of the absentee to those of present
individuals. In contrast, the original Code civil des francais refused to
declare the absent person dead, gradually transferring primary protection
from him to his presumptive heirs. The present-day Louisiana regime
preserves this system. Its operation chronicles case after case of mis-
application and evasion. The original regime suffered from excessive
realism. It protected, for a lengthy period, one whose existence was
problematic, but whose death could not be established, at the expense
of those known to be alive. Once the interests of those present pre-
dominated, avoidance of the legal fiction of the presumption of death
made the extent of their rights uncertain.

This article examines, in Part I, the nature and usefulness of the
presumption of death, which the Louisiana regime lacks, and advocates
its incorporation. However, incorporation requires its coordination with
the regime. Part II examines the present Louisiana scheme to suggest
that, along with adoption of the presumption, other changes in the 182-
year-old system are called for. The Louisiana State Law Institute has
proposed a thorough revision of the title on absentees that would stream-
line its unwieldy and protracted stages of protection of the absentee.
The proposal combines the advantages of the legal presumption of death
at common law with those of a comprehensive regime in order to preserve
the rights of both the presumed heirs and the “‘living dead.”’

1. The Presumption of Death

A. The Common Law and Common Law Jurisdictions

The salient contribution of the common law to regulation of absent
persons’ interests, the presumption of death based on absence for a
period of years,”® appears in almost all common law states.?? While
some rely solely on the common law presumption,* most have embodied
it in a statute, either individual®' or adapted from the Uniform Probate

28. In Cunnius, while arguing for the right of the state to regulate the estates of
absentees, the Court traced the regimes existing under Roman, French, Louisiana and
common law. Cunnius, 198 U.S. at 469-71, 21 S. Ct. at 724-25. The sole feature of the
latter was the presumption of death: *‘[Tlhe very fact of the presumption occasioned by
absence ... was a manifestation of the power to give legal effect to the status arising
from absence.’’ Id. at 471, 25 S. Ct. at 725.

29. For a discussion of the rejection of the presumption of death, see infra text
accompanying notes 79-91.

30. For example, Wisconsin left intact its non-statutory common law presumption.
See Comment, Absentee’s Property Act, 1942 Wis. L. Rev. 282-83.

31. See, e.g., Ark. Stat. Ann. § 16-40-105 (1987) (5 years); Cal. Evidence Code §
667 (Deering 1986) (5 years); Ind. Code Ann. § 29-2-5-1 (Burns Supp. 1988) (5 years);
Miss. Code Ann. § 13-1-23 (1972) (7 years).
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Code.” The presumption establishes a valuable transition point after
which the absent person is treated as legally dead and his personal and
property rights ordered accordingly.

1. Elements and Nature of the Presumption

The requirements to establish the presumption of death have been
succinctly summarized by Wigmore: ‘It is generally said to arise from
the fact of the person’s continuous absence from home, traditionally
for seven years, modernly for five years, unheard of by the persons
who would naturally have received news from the absentee.”’?* The
argument has recently been made that, in Great Britain, the legal pre-
sumption now signifies merely strong circumstantial evidence of death.
In the United States, the category into which the presumption falls varies
among the common law states. Some state statutes specify that the
presumption is one of law,*® and some state courts have so interpreted
their statutes if the nature of the presumption is unspecified.* However,
in some jurisdictions the presumption has been regarded as one of fact
or as a mixed presumption of fact and law.”

Whether the presumption of death is treated as a legal presumption
or as something else determines its usefulness in ordering the affairs of

32. The Uniform Probate Code provides for a presumption of death after five years’
absence; Unif. Probate Code § 1-107(3), 8 U.L.A. 28 (1987). However, the time period
has been altered in some of the fifteen states that have adopted the code section. Some
states have returned to the traditional seven years; see, e.g., N.D. Cent. Code § 30.1-01-
04 (1981). Minnesota has shortened the period to four years; see Minn. Stat. Ann. §§
524.1-107(3) and 576.141 (West Supp. 1988).

33. 9 J. Wigmore, Evidence in Trials at Common Law § 2531a, at 462 (Chadbourn
rev. 1981).

34. Stone, supra note 20, at 524. _

35. See, e.g., W, Va. Code § 44-9-1 (1982) (person absent and unheard of for seven
years is ‘‘presumed in law to be dead’’); cf. Stump v. New York Life Ins. Co., 114 F.2d
214, 216 (4th Cir. 1940).

36. See, e.g., Va. Code § 64.1-105 (1987) and Metropolitan Life Ins. Co. v. Goodwin,
92 F.2d 274, 276 (1937); Simpson v. Simpson, 162 Va. 621, 175 S.E. 320 (1934).

37. See Stump, 114 F.2d at 216 and the cases cited therein. The Uniform Probate
Code does not specify whether the presumption in § 1-107 (4) (1987) is a presumption
of law or of fact; because § 1-107 declares that ‘‘the rules of evidence in courts of general
jurisdiction . . . are applicable unless specifically displaced by the Code,”’ each state which
has adopted the code would apply its rule concerning the presumption. However, in 1987,
§ 1-107 was amended to add § 1-107 (3), which provides for establishing the fact of
death by clear and convincing evidence, including circumstantial evidence. If absence were
merely circumstantial evidence of death, it would have been unnecessary to retain the
presumption, which appears as § 1-107 (4), and to which the language was added: ‘‘a
person whose death is not established under the preceding subparagraphs.”” The drafters
apparently regarded the presumption as a method of establishing death distinct from
inference.
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absent persons. A legal presumption, according to a number of com-
mentators on evidence, is a rule that dictates that the establishment of
the basic fact—in this instance, a set number of years of absence—is
sufficient to satisfy the burden of producing evidence of another, pre-
sumed fact—in this instance, death of the absent individual.’®* A dis-
tinction exists between a presumed fact and an inferred one. As
McCormick observed, ‘‘Inferences that a trial judge decides may rea-
sonably be drawn from the evidence need no other description, even
though the judge relies upon precedent or a statute rather than his own
experience in reaching his decision. In most instances, the application
of any other label to an inference will only cause confusion.’’*® Yet
labels such as ‘‘permissive presumption’’ and ‘‘presumption of fact’’ are
used to describe such inferences.* To add to the confusion, the use of
the word presumption alone as a synonym for inference sometimes
occurs.*! But in its origins and in its most useful form, the presumption
of death is a legal presumption.

The introduction of the presumption of death on seven years’ absence
occurred under circumstances indicating that a genuine presumption of
law was intended. Lord Ellenborough, in an 1805 case before the King’s
Bench, traced the origin of the presumption of death to seventeenth-
century legislation.*> The Statute of Bigamy of 1604* exempted

any Person or Persons whose Husband or Wife shall be con-
tinually remaining beyond the Seas by the Space of seven Years
together, or whose Husband or Wife shall absent him or herself
the one from the other by the Space of seven years together,
in any Parts within his Majesty’s Dominions, the one of them
not knowing the other to be living within that Time.*

The absentee’s marriage was classed with those that had been dissolved

38. See, e.g., C. McCormick, Evidence § 342, at 965 (Cleary ed. 1984); 9 J. Wigmore,
supra note 33, § 2491, at 288; J. Thayer, Preliminary Treatise on Evidence at the Common
Law 317, 321, 326 (1898); E. Morgan, Basic Problems of Evidence 32 (1962).

39. C. McCormick, supra note 38, § 342, at 965.

40. For the term ‘‘permissive presumption,’’ see C. McCormick, supra note 38, §
342, nn.9, 11, at 966. Wigmore observed, ‘‘The distinction between presumptions ‘of law’
and presumptions ‘of fact’ is in truth the distinction between things that are in reality
presumptions . . . and things that are not presumptions at all.”’ Supra note 33, § 2491.

41, J. Wigmore, supra note 33, § 2491 n.2, at 288 and accompanying texj.

42. Doe d. George v. Jesson, 6 East. 80, 102 Eng. Rep. 1217 (1805). Although the
first statute does not state the reason why the spouses of absentees are permitted to
remarry after seven years of absence, the second statute contains the characteristics of a
legal presumption. See infra text accompanying notes 48-52.

43. An Act to restrain all Person from Marriage until their former Wives and former
Husbands be dead, 1 Jac., ch. 11 (1604) [hereinafter Statute of Bigamy of 1604).

44, 1d. § II.
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because of ecclesiastical divorce or nullity, or lack of consent.** This
exception, according to Lord Ellenborough, occurred because the absent
person was presumed to be dead*—death being yet another means by
which a first marriage was dissolved.¥’

The second seventeenth-century act of parliament relied on by Lord
Ellenborough, the Cestui qui vie Act of 1667, explicitly established a
legal presumption of death after seven years’ absence.®® The statute, like
the Statute of Bigamy, attempted to remedy a specific mischief created
by absenteeism: the life tenancy held by one whose existence was dubious.
The lessors and reversioners claiming the tenement had been required
to prove the absentee life tenant’s death.* The act reversed the burden
of proof if two requirements were fulfilled. First, the life tenant must
have been absent in the legal sense: ‘‘the Lessors and Reversioners cannot
find out whether such Person or Persons be alive or dead,”’ and “*
sufficient and evident proof be made of the Lives of such Person or
Persons respectively.”’® Second, the absence, either ‘‘beyond the seas,
or elsewhere,” must be for ‘‘the Space of seven Years together.”’’! In
that case, the absent life tenant ‘‘shall be accounted as naturally dead;

. and ... the Judges before whom such Action [to recover the
tenement] shall be brought, shall direct the Jury to give their Verdict
as if the Person ... were dead.”’’> The absentee’s death in the Cestui
que vie Act of 1667 was a presumption of law, rather than a fact
inferred from absence. The statute shifted the burden to the proponent
of the absentee’s continued life to prove it, and once the basic fact of

45. A second proviso insured the protection of participants in these marriages. Id.
§ III.

46. Doe d. George v. Jesson, 102 Eng. Rep. at 1219. The seriousness with which
bigamy was regarded is indicated by the language of the statute, which was passed to
prevent the ‘‘great Dishonour of God, and utter Undoing of divers honest Mens Children,
and others” which bigamy caused; it classified the crime as a felony which drew the
death penalty. Statute of Bigamy of 1604 § I.

47. Treitel, The Presumption of Death, 17 Mod. L. Rev. 530, 534 (1954). Treitel
takes issue with the statement that the Offences against the Person Act of 1861, which
contains a proviso similar to that in the 1604 statute, sanctions a presumption of death
after seven years; he maintains that the spouse would only require a defense if the absent
person proved to be alive. But Lord Ellenborough is pointing to the legislative motive
behind providing that defense, however limited the use of the 1604 statute may have been.

48. An Act for Redress of Inconveniencies by Want of Proof of the Deceases of
Persons beyond the Seas or absenting themselves, upon whose Lives Estates do depend,
18-19 Car. 2, ch. 11 (1667) [hereinafter Cestui que vie Act of 1667].

49. “‘[T]he Lessors and Reversioners when they have brought Actions for the Recovery
of their Tenements have been put upon it to prove the Death of their Tenants, when it
is almost impossible for them to discover the same.”” Id. § I.

50. Id. §§ I, II.

51. 1d.

52. 1d.
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absence for seven years was established, the outcome—presumed death—
was mandated.

Using these two statutes, Lord Ellenborough, in Doe d. George v.
Jesson, imported into the common law a ‘‘presumption of the duration
of life, with respect to persons of whom no account can be given,” to
determine whether the statute of limitations had run on the action before
him.** The presumption was that life ended ‘‘at the expiration of seven
years from the time when they were last known to be living.”’** The
statutes could thus be used by analogy to raise the presumption of death
after seven years’ absence in any situation in which rights were contingent
upon an absentee’s existence. By 1837, the Chief Justice of the Exchequer
Chamber could state, ‘‘[W]here a person goes abroad, and is not heard
of for seven years, the law presumes in fact that such person is dead.”’*

In sum, the original common law presumption had a functional
simplicity.’® It was raised by seven years of legal absence, either in the
realm or abroad. No further facts needed to be advanced. It was a
presumption of law, rather than an inference of fact, and thus shifted
the burden of proof to the party asserting the absentee’s existence, who
could no longer rely on the presumption of continued life.*” Initially,
the time of death was set at the termination of the seven years, but as
early as Nepean v. Doe, in 1837, the time of death within that period
was set by the court.®® After that point, rights that depended in some
way upon the absent person were allocated as if he were dead. As long
as the absent person did not return to disprove the presumed fact, many
of the issues raised by his absence could be resolved by the presumption.*

2. Constitutional Requirements

In the United States, the presumption of death had to withstand a
grave challenge. Administration of the estate of an absentee based on
the presumption of death faced the obstacle of unconstitutionality in

53. 1d. The action for ejectment, brought by the sister of a life tenant who had last
been seen around 1778, was untimely because she did not bring it within ten years of
his presumed death in 1785.

54. Doe d. George v. Jesson, 6 East. 80, 102 Eng. Rep. 1217, 1219 (1805). Not only
the death of the absentee, but also the time of death were thus established.

55. Nepean v. Doe, 150 Eng. Rep. 1021, 1028 (1837).

56. For later embellishments of the presumption in Great Britain, see Treitel, supra
note 47. Stone believes that these have made it non-functional in that country. Stone,
supra note 20, at 525.

57. Stone, supra note 20, at 519.

58. Nepean, 150 Eng. Rep. at 1028.

59. See supra notes 6-18 for the problems posed by absence. For a discussion of the
application of the presumption of death to resolve these issues, see Jalet, supra note 1,
at 181-203.
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the landmark nineteenth-century case of Scott v. McNeal.®® The Supreme
Court did not quarrel with the presumption of death as a means of
administering the property of a missing person, provided he never re-
turned.®' It held, however, that once he proved to be alive, otherwise
legitimate acts became unconstitutional because he had been deprived
of property without due process.®? The probate court lacked jurisdiction,
and the absentee lacked notice.s

The jurisdictional argument was not original to the United States
Supreme Court; fourteen states had earlier used jurisdictional grounds
to nullify administrations granted on estates of living persons.®* Such

60. 154 U.S. 34, 14 S. Ct. 1108 (1894). The probate court in the territory of
Washington had granted letters of administration for Scott’s estate seven years after his
disappearance on the basis of the presumption of death, the elements of which were
fulfilled. A year later, the McNeals bought land from Ward, who had purchased it from
Scott’s estate; two years after that, Scott returned and brought an action for ejectment.
Id. at 34-37, 145 S. Ct. at 1108-10. The United States Supreme Court reversed the Supreme
Court of Washington’s judgment for the defendants. To uphold an administration based
on the presumption, when the absentee either returned or was proved to be alive at the
time the administrator was appointed, would be to deprive the absentee of his property
without due process, in violation of the Fourteenth Amendment of the United States
Constitution. Id. at 50, 14 S. Ct. at 1114. The court appointing the administrator lacked
jurisdiction, and the taking was without notice to the absentee:

[T]he jurisdiction of the court to which is committed the control and management

of the estates of deceased persons, by whatever name it is called . . . does not

exist or take effect before death. All proceedings of such courts in the probate

of wills and the granting of administrations depend upon the fact that a person

is dead, and are null and void if he is alive . ...

As the jurisdiction to issue letters of administration upon his estate rests upon

the fact of his death, so the notice given before issuing such letters, assumes

that fact, and is addressed not to him, but to those who after his death may

be interested in his estate . . . . Notice to them cannot be notice to him, because

all their interests are adverse to his.
Id. at 48-49, 14 S. Ct. at 1113-14. For fuller accounts of the challenge to use of the
presumption of death in absentee cases and its defeat, see, e.g., F. Fraenkel, Missing
Persons: The Law In the United States and Europe 5-8 (1950); Chaffin, Dispensing with
Administration, Estates of Absentees, Simultaneous Death, Appointment and Qualification
of Domestic and Foreign Personal Representatives: A Critique of Statutory Requirements,
14 Ga. L. Rev. 681, 685-87 (1980); Hanna, Administration Upon Estates of Persons
Presumed to be Dead, 62 U. Pa. L. Rev. 605, 610-14 (1914); Jalet, supra note 18, at
203-14; Lees, Property Rights of Persons Who Have Disappeared, 9 Minn. L. Rev, 89,
89-96 (1925); Note, supra note 19, at 745-47.

61. Justice Gray observed:

The fact that a person has been absent and not heard from for seven years
may create such a presumption of his death as, if not overcome by other proof,
is such prima facie evidence of his death, that the probate court may assume
him to be dead and appoint an administrator of his estate.

Scott v. McNeal, 154 U.S. 34, 49-50, 14 S, Ct. 1108, 1113-14.

62. Id. at 48, 14 S. Ct. at 1113.

63. Id. at 48-50, 14 S. Ct. at 1113-14,

64. Id. at 43, 14 S. Ct. at 1111.
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nullification required the return of property in the estate to a reappearing
absentee.® Even innocent third parties who relied on the authority of
the administrator in transactions with the estate could not be protected
without due process violation.®® The United States Supreme Court, in
invoking the fourteenth amendment, prevented other states®” from seeing
the jurisdictional issue otherwise.

The result of the Court’s decision, -as well as of earlier state court
decisions, could have been to render the common law presumption of
death useless as a means of solving the problems confronting family,
creditors, and the state on the disappearance of an individual.®® The
common law states were left with no means of settling the estate of an
individual who vanished. No reliance could be placed on letters of
administration granted after the seven years; because it is the essence
of absenteeism that one’s status as living or dead is indeterminate,®
any rights derived from the administration of an absentee’s estate likewise
became indeterminate. The absentee, though presumptively dead, was
actually immortal.

In reaction to the chaos engendered by state and federal decisions,
many state legislatures enacted statutes that preserved the presumption
of death while solving the two due process problems identified by the

65. See, e.g., Duncan & Hooper v. Stewart, 25 Ala. 408 (1854) (administrator’s sale
of slave belonging to an absentee who returned was a nullity); Jochumsen v. Suffolk
Sav. Bank, 3 Allen 87 (Mass. 1861) (bank was liable to returned absentee for deposit
released to administrator); Moore v. Smith, 11 Rich. 569 (S.C. 1858) (transactions by
administrator of estate of absentee held null and void).

66. The Supreme Court adopted the view of the Second Circuit Court of the United
States for the Southern District of New York that states could not constitutionally make
a judicial determination that a man is dead, made in his absence, and without
any notice to or process issued against him, conclusive for the purpose of
divesting him of his property and vesting it in an adminstrator, for the benefit
of his creditors and next of kin, either absolutely or in favor of those only
who innocently deal with such administrator. The immediate and necessary effect
of such a law is to deprive him of his property without any process of law
whatever, as against him, although it is done by process of law against other

people, his next of kin, to whom notice is given.
Scott v. McNeal, 154 U.S. 34, 50, 14 S. Ct. 1108, 1114.

67.. Besides the Supreme Court of Washington, courts in New York and New Jersey
had likewise departed from what was at least the plurality rule. See Plume v. Howard
Savings Institution, 46 N.J.L. 211 (1884) (withdrawal of deposit by administrator of
absentee would bar recovery by absentee should he return); Roderigas v. East River
Savings Institution, 63 N.Y. 460 (1875), rev’d on other grounds, 76 N.Y. 316 (1879)
(letters of administration issued by surrogate’s court were conclusive evidence to bank of
her authority to draw out bank deposit, barring recovery by second administratrix appointed
after his death).

68. For the problems posed by such a disappearance, see supra text accompanying
notes 8-15.

69. See supra text accompanying notes 3-4.
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courts. In Scott, the Supreme Court had declared that, with the exception
of Louisiana,”™ the states had not granted jurisdiction over the estate
of a living absent person to their courts, not that they could not.” In
the landmark case of Cunnius v. Reading School District,”> the United
States Supreme Court upheld a Pennsylvania statute empowering the
orphans’ court to issue letters of administration ‘‘as valid as if the
supposed decedent were really dead’’ on the estates of living persons
who were absent for seven years.” Explicit provisions for notice to the
absentee, allowing twelve weeks for him or anyone else to prove that
he was still alive, remedied the second due process problem.’ The loyalty
to the presumption of death, in its constitutional form, continues in
the absentee legislation of most common law states.”

The Cunnius court suggested in dicta two further limitations on
state power. Due process under the fourteenth amendment would be
lacking if the state created ‘‘an arbitrary and unreasonable presumption
of death resulting from absence for a brief period.’’’® Moreover, ‘‘if a
state law, in providing for the administration of the estate of the
absentee, contained no adequate safeguards concerning property, and
amounted therefore simply to authorizing the transfer of the property
of the absentee to others ... such a law would be repugnant to the
Fourteenth Amendment.’’”” Pennsylvania’s statute, which required se-
curity from the supposed decedent’s distributees unless an exception was

70. The Court approvingly summarized the ‘‘careful regulations’’ contained in La.
Civ. Code arts. 47-85, ‘‘Of Absentees.”” Scott v. McNeal, 154 U.S. 34, 42, 14 S. Ct.
1108, 1111. Louisiana’s supreme court was among those that had declared void for want
of jurisdiction the appointment of an administrator of an absentee’s estate; however, the
nullity resulted from failure to follow the absentee procedure, not from the inability of
the state to provide such administration. See Burns v. Van Loan, 29 La. Ann. 560, 563
(1877).

71. In fact, the approval given to the Louisiana law of absentees indicated that
granting such power was within the scope of the states’ authority. See Cunnius v. Reading
School District, 198 U.S. 458, 473, 25 S. Ct. 721 (1904), where the argument is explicitly
made.

72. 198 U.S. 458, 25 S. Ct. 721 (1904) (interest arrearages paid to administrator of
absentee’s estate could not be recovered by returned absentee).

73. 1d. at 459, 25 S. Ct. at 722.

74. 1d. at 459, 477, 25 S. Ct. at 722, 727.

75. The statutory presumption of death takes two forms in state legislation; it may
be a preservation of the common law presumption of death, or it may have been adopted
as part of Uniform Probate Code. For examples of each, see supra, notes 31 and 32.

76. Cunnius v. Reading School District, 198 U.S. 458, 476-77, 25 S. Ct. 721, 727.
As Wigmore has pointed out, the seven year presumption of death, approved in this case,
is necessarily arbitrary; see infra note 80. Thus, the Court’s objection must rest with an
arbitrary cut off which is excessively short. How short is too short has never been
determined.

77. 1d. at 477, 25 S. Ct. at 727.



914 LOUISIANA LAW REVIEW "~ [Vol. 50

made by the orphans’ court, was considered sufficiently careful of the
absentee’s property rights.™

To escape unconstitutionality, therefore, a legislative act, establishing
a presumption of death and relying on the opening of a missing person’s
succession as the means of determining the rights of others to an absent
person’s property, must have the following features: the court must have
jurisdiction over the property of the individual; notice to the absent
person must be attempted; the lapse of time before the presumption
can be raised must be reasonable; and finally, some safeguard for the
absent person must exist should he return.

3. Other Objections

Despite the constitutional challenge, the presumption has, according
to Wigmore, met with ‘‘universal acceptance,”’” yet he himself objected
to it as ‘‘arbitrary, unpractical, anachronistic, and obstructive.”’* His
enmity arose from his belief that seven years was ‘‘absurdly long’®
and that a single presumption was inadequate to deal with the variety
of circumstances in which absence occurred and the different legal issues
that arose from it.® The Uniform Absence as Evidence of Death and
Absentees’ Property Act, which he proposed as a substitute,® would
abandon the presumption altogether in favor of a finding of death by
a jury.® If there is insufficient evidence to find death, the missing
person’s property would be distributed, and a statute of limitations
placed on his ability to make claims against the estate.’® From an
insurance fund created with a portion of each estate so distributed, the
court would reimburse the absentee in an amount it considered ‘‘fair
and adequate’’ should he return.%

Wigmore’s tirade against the presumption of death has fallen, for
the most part, on deaf legislative ears. Only Tennessee and Wisconsin®
use the Uniform Act. Moreover, Wisconsin, in adopting it, omitted

78. Id. at 460, 477, 25 S. Ct. at 722, 727.

79. J. Wigmore, supra note 33, § 2531a, at 464. Wigmore is speaking only of common
law, as the full title of his work indicates (Evidence in Trials at Common Law). He
points out that the presumption has been rejected in Louisiana as inconsistent with article
70 of the state’s civil code. Id., n.l.

80. Id. § 2531b. Later, in the same section, he terms it ‘‘outworn and inefficient.”

81. Id.

82. Id.

83. Id.

84. Uniform Absence as Evidence of Death and Absentees’ Property Act [hereinafter
Uniform Act], § 1 (1), 8A U.L.A. 5 (1983).

85. Id. § 6 (2), at 10.

86. Id. § 11, at 13.

87. Tenn. Code Ann. §§ 30-3-101 to 30-3-114 (1984 and Supp. 1989); Wis. Stat.
Ann. §§ 813.22-813.34 (West 1977).
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Section 1, and thus retained the common law presumption of death.®
Tennessee initially retained the presumption of death for purposes of
distributing absentees’ funds and personal property.® Maryland, which
had adopted the act, repealed it in 1973, but continues to reject the
presumption of death.® North Carolina has also abandoned the pre-
sumption in a statute modeled on the Uniform Act.*

One reason that the Uniform Act and its imitators may have met
with resistance is that they are no more convenient to apply than the
common law presumption. The nature of absence dictates that, in most
cases, the date of death of an absentee cannot be established by cir-
cumstantial evidence.®? If evidence suggestive of the missing person’s
death exists, there is no need to wait for the passage of time required
by the presumption to prove it.”® If seven years have passed, evidence
can establish an earlier date of death, for the majority of the jurisdictions
have modified Lord Ellenborough’s original statement so that only death
itself, and not the time of death, is presumed.* Even in a state that
adheres to the original rule that death is presumed to occur at the end
of the period, circumstantial evidence of an earlier death makes the
presumption unnecessary.®

88. See Uniform Act, supra note 84, § 1, annotation.

89. See Armstrong v. Pilot Life Ins. Co., 656 S.W.2d 18, 26-27 (Tenn. Ct. App.
1983). This decision has been legislatively overruled; see Tenn. Code Ann. § 30-3-102(c)
(Supp. 1989).

90. See ‘“General Statutory Note,”’ Uniform Act, supra note 84, § 1, at 4. For the
failure of Maryland to reinstate the presumption of death, see Md. Code Ann. § 3-102
(1984).

91. See N.C. Gen. Stat. § 28C-1 to 28C-22 (1984).

92. See supra text accompanying notes 3-4.

93. See, e.g., Fidelity Mut. Life Ass’'n v. Mettler, 185 U.S. 308, 22 S. Ct. 662 (1901)
(affirming finding of death of insured, whose beneficiary sued one year after disappearance,
on circumstantial evidence that he had fallen into Pecos River while camping nearby and
drowned); In re Bobrow’s Estate, 14 Misc. 2d 816, 179 N.Y.S.2d 742 (N.Y. Sur. Ct.
1958) (finding death of missing woman and granting letters of administration to husband
six months after disappearance, on circumstantial evidence that she was in her home when
it burned to the ground); Will of Conrad, 109 Misc. 2d 756, 440 N.Y.S.2d 991 (N.Y.
Sur. Ct. 1981) (finding death one year after missing person headed in yacht from the
Bahamas for West Palm Beach, failed to make radio contact after hitting choppy Gulf
Stream, and was never seen again despite extensive search); Skele v. Mutual Benefit Life
Ins. Co., 20 Ohio App.3d 213, 485 N.E.2d 770 (Ohio Ct. App. 1984) (affirming finding
of death less than a year after disappearance of backpacker when circumstantial evidence
indicated he had fallen into ‘‘savage’’ river).

94. Jalet, supra note 1, at 189. This is also the English rule, id. For examples of
its application, see supra note 2.

95. See, e.g., Commonwealth Life Ins. Co. v. Caudill’s Adm’r, 266 Ky. 581, 99
S.W.2d 745 (1936), on rehearing, 276 Ky. 149, 122 S.W.2d 989 (1938). The missing
insured, Caudill, had been gambling in a building on the edge of a river, where he had
gone after expressing a determination to get his money back; a fight broke out; a witness
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Failing establishment of the actual time of death, the Uniform Act
and similar statutes rely on a limitations period, to be set by the state,
for distributing the property of the absentee to his presumptive heirs.
The length of such a period will necessarily be arbitrary. Tennessee has
set it at seven years, Wisconsin, Maryland, and North Carolina at five.%
The difference between a limitations period and a presumption of  death
after five or seven years of absence, which can be avoided by proving
that the absent person disappeared in life-endangering circumstances,
appears merely one of terminology.”’

A more appropriate objection to reliance on the common law pre-
sumption of death is that its usefulness has been watered down by
multiplication of the basic facts necessary to trigger the presumption.
The advantage of the legal presumption is that it provides a means for
the court to make a decision concerning rights dependent on the ab-
sentee’s death when actual evidence of death is lacking.”® Imposing
requirements other than absence for a stated period transforms the
presumption; absence becomes merely one more piece of evidence from
which death can be inferred. For the presumption to be raised, the
absentee must be unheard of by those with whom he would naturally
be in contact.” The element that the absent person be unheard of has
been extended to require diligent search by the party relying on the
presumption.'® As long as a reasonable standard of diligence is estab-

who attempted to intervene was chased off at gunpoint by one ‘‘Big Ed’’ Spicer, who
was subsequently killed; a splash was heard; a search was made for Caudill, who was
never seen again. Id. at 583, 99 S.W.2d at 746. Kentucky adheres to the presumption
that death occurred at the end of seven years of absence. Id. at 584, 99 S.W.2d 747.
Yet a jury decision that the missing person died on the night he vanished was upheld
on rehearing. 276 Ky. 149, 122 S.W. 989.

96. Tenn. Code Ann. § 30-3-108 (1984); Wis, Stat. Ann. § 813.26(2) (West 1977);
Md. Code Ann. § 3-106(b) (1984); N.C. Gen. Stat. § 28C-11(c) (1984).

97. A further reason for the unpopularity of the Uniform Act may be that through
liberative prescription, it bars the absentee from recovering his property. His only restitution
upon return is the discretionary amount awarded from the insurance fund established by
the state treasury. See Uniform Act, supra note 84, §§ 6, 11. The United States Supreme
Court has upheld statutes divesting absent persons from any interest in their property on
the basis of a limitation period, provided proper notice is given; see Blinn v. Nelson,
222 U.S. 1, 32 S. Ct. 1 (1911). However, in Louisiana, ownership cannot be lost by non-
use; the petitory action is imprescriptible. See A. Yiannopoulos, Property § 180 n.92, at
482 and § 201, at 541 (2 Louisiana Civil Law Treatise 2d ed. 1980).

98. For a discussion of the nature of a legal presumption, see supra text accompanying
notes 34-41.

99. For the elements of the presumption, see supra text accompanying note 33.

100, See, e.g., Lemire v. National Life Ass’'n, 194 Jowa 1245, 1247, 191 N.W. 67,
68 (1922) (person invoking the presumption in order to recover under absentee’s life
insurance policy must make ‘‘diligent inquiry’’ among those likely to know whereabouts
of absentee); In re Katz’s Estate, 135 Misc. 861, 871, 239 N.Y.S. 722, 736-37 (N.Y. Sur.
Ct. 1930) (presumption of death could not arise without demonstration of a ‘‘thorough
and exhaustive search” for the absentee by the person invoking the presumption).
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lished,'® the requirement serves a beneficial purpose; it forces one who
wishes to claim an advantage on the basis of absence to demonstrate
it. Some courts, however, have demanded not only that the party be
unable to locate the absent person, but also that the search be commenced
at the beginning of the absence.!®? Thus, a party unaware of his interest
could forfeit the presumption by delay in searching.

Another accretion to the elements of the presumption derives from
the basic fact discussed above. If the absentee must be unheard of by
those who would naturally hear from him, there must be individuals
who would normally remain in touch with the absent person for the
presumption to be raised.!”® As one commentator observed, such a
requirement would ‘‘deprive a party of the benefit of the presumption
in cases where most of all it should apply,”” perhaps because of the
unlikelihood of obtaining information about such an absentee.'®

An additional expansion of the elements of the presumption appears
as a requirement that the absence be ‘‘unexplained’’' or ‘‘for no
apparent reason.”’'% For example, the regulations governing social se-
curity survivors’ insurance benefits incorporate the presumption of death
on the unexplained absence of the wage earner for seven years:

101. But see Katz, 135 Misc. at 871-72, 239 N.Y.S. at 737, requiring that the party
seeking to establish the presumption be a wealthy mind-reader: It is necessary to examine,
‘“‘not only . .. the place from which the last information of the absentee came, but also

. every other locality to which his known inclinations, habits, and associations might
reasonably be supposed to have led him.”’ See also, Lemire v. National Life Ass’n, 194
Towa 1245, 191 N.W. 67, 69 (1922) (search of absentee’s destination, and of cities where
he had been sighted, insufficient). A major difficulty appears to be that the person left
behind has no means of knowing whether the search will be regarded as sufficient until
the court rules on it.

102. See, e.g., Katz, 135 Misc. at 872, 239 N.Y.S. at 737 (“‘So far as this court is
concerned, its inclination is to view with skepticism any protestations of ardent desire to
find the absentee where diligent search has not been made for him as soon as his absence
became known, without awaiting the accrual of some pecuniary advantage to be gained
by his death or the passage of the period mentioned in the statute. .. .”’); Estate of
Morrison, 92 Ill. 2d 207, 65 Ill. Dec. 276, 441 N.E.2d 68, 70 (1982) (failure of claimant
to search for absent co-heir seven years prior to time when inheritance would have devolved
on husband and been transmitted to her prevented her from establishing that he was
absent for seven years at that time).

103. The Stump court rejected this addition to the requirements to raise the pre-
sumption; 114 F.2d 214, 215 (4th Cir. 1940). However, it was utilized in the British case
of Chard v. Chard [1955] 3 W. L. R. 954, 963-64 (nullification of marriage on grounds
that first wife could not be presumed dead, despite thirty-nine years of absence, because
no one had been shown to exist who was likely to have heard from her).

104. Mason, A Matter of Life and Death, 106 Law J. 359, 360 (1956); see also,
Nokes, No Presumption of Death, 19 Mod. L. Rev. 208 (1956).

105. See, e.g., Banks v. Metropolitan Life Ins. Co., 142 Neb. 823, 8 N.W.2d 185
(Neb. 1943) (though departure of daughter eleven years earlier was explained by tension
with her parents, continued absence not explained, giving rise to presumption of death).

106. 20 C.F.R. § 404.721(b) (1989).



918 LOUISIANA LAW REVIEW {Vol. 50

If you cannot prove the person is dead but evidence of death
is needed, we will presume he or she died at a certain time if
you give us the following evidence:

(b) Signed statements by those in a position to know and
other records which show that the person has been absent
from his or her residence for no apparent reason, and has
not been heard from, for at least 7 years. If there is no
evidence available that he or she is still alive, we will use
as the person’s date of death either the date he or she left
home, the date ending the 7 year period, or some other
date depending upon what the evidence shows is the most
likely date of death.'®

Five of the United States Circuit Courts of Appeals read the reg-
ulation to require a claimant to show merely that the wage earner has
been absent and unheard of for at least seven years.!® The Department
of Health and Human Services, however, has maintained that the claim-
ant must demonstrate the non-existence of a reason for the absence
before the presumption can arise.'® Thus, where the claimant’s spouse
was a mobster who might have been a fugitive from justice, the Secretary
denied social security survivors’ benefits to his wife and two children,
despite a twelve-year absence.!'¢

Expansions of the requirements for raising the presumption of death
based on absence all spring from the tendency to seek greater assurance
than absence can give that the missing person is really dead.!'! But by

107. Id.

108. See, e.g., Autrey v. Harris, 639 F.2d 1233 (5th Cir. 1981); Edwards v. Califano,
619 F.2d 865 (10th Cir. 1980); Johnson v. Califano, 607 F.2d 1178 (6th Cir. 1979);
Aubrey v. Richardson, 462 F.2d 782 (3d Cir. 1972); and Secretary of Health, Education
and Welfare v. Meza, 368 F.2d 389 (9th Cir. 1966).

109. See Mando v. Secretary of Health and Human Services, 737 F.2d 278, 281 (2d
Cir. 1984).

110. Id. at 279. The court, refusing to decide between the conflicting standards, assumed
arguendo that the presumption had been raised, and concluded that it had been rebutted.
It then remanded the case for a decision as to whether the claimant’s evidence that her
husband may have been ‘‘rubbed out’’ by his Mafia employers established his death. Id.
at 281-282.

111. A logical extension of the quest for certainty is transformation of the presumption
of death into an inference of fact; some courts view the presumption as such an inference.
See, e.g., Lemire v. National Life Ass’n, 194 Iowa 1245, 1245, 191 N.W. 67, 67 (requiring
‘“‘facts and circumstances . . . sufficient to end the presumption of life’’ for the presumption
of death to arise); In re Katz’s Estate, 239 N.Y.S. 722, 730 (N.Y. Sur. Ct. 1930) (identifying
the presumption of death as a mixed presumption of fact and law, ‘‘with the factual
element the more important’’). As Stone points out, if the factual inference is possible,
the presumption is redundant, Stone, supra note 20, at 524-25. Moreover, the person is
not, in the legal sense, absent. See supra, notes 3-4 and accompanying text.
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making the presumption more difficult to raise, they undercut its use-
fulness; it is precisely because the absentee’s fate is uncertain that a
presumption of death is needed. Blocking the presumption is unrealis-
tic:'’2 the absent person may not have been sought at the outset of his
disappearance; he may be so alone that there is no one with whom he
would communicate; a reason for his departure may be postulated; but
he is not immortal. A rule is needed that determines rights contingent
on his death, and his legal relationship to present individuals, without
depending on evidence of actual death. The presumption of death is
one such rule.

B. The Presumption of Death in the Louisiana Civil Law

1. The French Prototype and Its Present Application

The title ‘“Des absents’’ in the Code civil des francais of 1804
created a paradigm for the treatment of absent persons.!'* In contrast
to its gradual emergence in common law jurisdictions, the law of absent
persons in the Code Napoléon was conceived as a comprehensive unit
to deal with the unique problem of absentees.!'> But the Code Napoléon
contained no legal presumption of death. Instead it acknowledged that
the absent person’s existence was unknowable.!'¢ It determined personal
and property rights by balancing the interests of the one whose life was

112, Conferring immortality upon the absentee does profit life insurance companies
(see, e.g., Lemire, 191 N.W. at 67; Banks v. Metropolitan Life Ins. Co., 142 Neb. 823,
824, 8 N.W.2d 185), and government agencies that would otherwise have to pay out
pensions (see supra notes 89 and 91) or succession proceeds which would escheat to the
state (see Estate of Morrison, 92 Ill. 2d 707, 65 Ill. Dec. 276, 441 N.E.2d 68).

113. [hereinafter Code Napoléon], C. Civ. arts. 112-143.

114. The Code Napoléon and a similar regime in the Louisiana Civil Code of 1808
were cited by the Supreme Court of the United States as evidence of the power of the
state to regulate the rights of absent persons in Cunnius v. Reading School Dist., 198
U.S. 458, 470-71, 25 S. Ct. 721, 724 (1904). In its Louisiana version, its provisions were
held up as a model of ‘‘careful regulations’’ by Justice Gray in Scott v. McNeal, 154
U.S. 34, 42, 14 S. Ct. 1108, 1111 (1894).

115. Treatises of the most noted French commentators contain comprehensive analyses
of the regime of absent persons in the Code Napoléon. The most detailed and theoretical
of these is Demolombe, who devoted an entire volume to the subject; see C. Demolombe,
supra note 24. See also, e.g., C. Aubry & C. Rau, Droit Civil Francais §§ 147-161, at
957-1012 (vol. 12); 1 M. Planiol, supra note 3, §§ 612-636, at 369-81; 1 M. Planiol &
G. Ripert, Traite pratique de droit civil francais §§ 47-65, at 51-79 (7th ed. 1964); 1 G.
Baudry-Lacantinerie & M. Houques-Fourcade, Traite theorique et pratique de droit civil
§§ 1055-1325, at 869-1070 (Des personnes vol. 1) (2d ed. 1902); V. Marcadé, Explication
Theoretique et Pratique du code civil §§ 335-515 (7th ed. 1873). See also, D. Roughol-
Valdeyron, Recherches Sur I’absence en droit francais (1970).

In contrast, there has been no comprehensive examination of the Louisiana regime in
its one hundred and eighty-two years of existence.

116. See supra note 4; see also C. Demolombe, supra note 24, § 1.
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uncertain against those of individuals indubitably alive, and against those
of the state.!"”” The original French system still determines the rights
affected by absence in Louisiana: Book 1, title 3 of the state’s Civil
Code in large measure mirrors the original French regime.''®* Of the
thirty-seven articles presently in effect, only twelve have neither a direct
nor an indirect source in the Code Napoléon; twenty-three parallel the
language of the French source.

Because the original French code did not abandon the possibility
that the absent person might be alive, the balance of interests in the
property that he had amassed before disappearing weighed heavily in
his favor. Its imitator, the Louisiana Civil Code, likewise contains an
elaborate mechanism for affording great protection to the absentee’s
rights. Louisiana decisions repeatedly underscore the primacy given to
the absentee. In Sassman v. Aime,'” the Supreme Court of Louisiana
pointed to the regime of absent persons as a means by which the plaintiffs
would have

preserved [the rights] of the absentee, whose death the law is
so far from presuming, that it watches over and protects his
property for a number of years, in the hope, and expectation
that he may again return. The motives which induced the leg-
islator to thus guard the estate of absent persons, or of those
who may have disappeared, are obvious, and this court feels
that it is important to society that the law on this subject should
be strictly and rigidly inforced (sic).!?

117. C. Demolombe, supra note 24, § 1.

118. Whether French or Spanish law was the source of A Digest of the Civil Laws
Now in Force in the Territory of Orleans, With Alterations and Amendments Adapted
to its Present Form of Government, has long been a matter of debate; see Batiza, The
Louisiana Civil Code of 1808: Its Actual Sources and Present Relevance, 46 Tul. L. Rev.
4 (1971); Pascal, Sources of the Digest of 1808: A Reply to Professor Batiza, 46 Tul.
L. Rev. 603 (1972); and Batiza, Sources of the Civil Code of 1808, Facts and Speculation:
A Rejoinder, 46 Tul. L. Rev. 628 (1972). The source annotations of Moreau Lislet indicate
that, of the thirty-two articles on absent persons in the digest, only three could be traced
directly to Spanish sources, while art. 29 was a derogation from the Fuero Real, 11 tit.
1 liv. 3. See L. Moreau Lislet, ed. A Digest of the Civil Laws Now in Force in the
Territory of Orleans (1808) Containing Manuscript References to its Sources and Other
Civil Laws on the Same Subjects, facing pages 15 and 21 (n.d. & photo. reprint, 1968).
It is well established that the Louisiana Civil Code of 1825 relied heavily on the Code
Napoléon; see A. Yiannopoulos, Louisiana Civil Law System Coursebook 33 (1977). The
absentee provisions of the 1825 code were retained in the revision of 1870, which, with
minor changes, remains in force at present.

119. 9 Mart. (0.s.) 257 (La. 1821).

120. Id. at 263-64. Demolombe justifies the state’s intervention on behalf of the absentee
on the grounds of his possible inability to protect himself:

If it is true that in general, each person is held to watch out, at his risk and
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Later, the court formulated a general policy: ‘‘[E]very law that permits
our courts to decide on the rights of those who are absent, should be
strictly construed; and ... the formalities which it prescribes exactly
followed.”’'2! Again, in affirming a district court decision refusing to
permit seizure by his co-owner of the share of undivided property
belonging to a person absent for thirty years to pay for unnecessary
improvements made without his consent, the court commended ‘‘[t]he
vigilance which the District Judge thought proper to exercise for the
protection of an absent defendant’ as ‘‘creditable to the administration
of justice.””'#? This policy of vigilance is founded, as the Sassman court
pointed out, on the refusal to regard the missing person as dead.

2. Is There a Presumption of Death in the Louisiana Regime of
Absence?

Jalet concludes that Louisiana was one of the states that enacted
“‘legislation setting forth the common law presumption of death’’ on
the basis of articles 60, 61 and 70.'2 Article 60 grants early provisional
possession of the absentee’s estate where there are ‘‘strong presumptions

peril, with the care of his affairs, the law must nevertheless afford its protection
to the incapacity of those who cannot themselves govern their fortune. . ..
[N]ow, it is natural to presume that the person who has disappeared, if he still
exists, is held back and prevented by some obstacle much stronger than his
will; thus, it is necessary from then on to put him in the number of incapables,
of whom the law itself protects the interests.

C. Demolombe, supra note 24, § 1.

121. Hill v. Barlow, 6 Rob. 142, 148 (La. 1843). See also, Collins v. Pease’s Heirs,
17 La. 116, 117 (1841) (waiver of objection to improper testimony by curator ad hoc,
by compromising interests of absent defendants, resulted in reversal and de novo trial);
Edmonson v. Mississippi and Alabama R.R. Co., 13 La. 282, 284 (1839) (curator ad hoc
had no capacity to waive production of legal evidence); Stockton v. Hasluck, 10 Mart.
(0.s.) 472, 474 (La. 1821) (procedural statute requiring notice at last residence of absent
defendant before attaching his property must be ‘‘construed strictly, as every law should
be, that derogates so much from the general principles of our jurisprudence, and decides
on the rights of those who are absent.””). In Hill, Edmonson, and Stockton, in contrast
to Sassman, the defendant ‘‘absentees’’ fit the French term ‘‘non-presents’’—those not
present in the state; see 1 M. Planiol, supra note 3, § 612, at 369-70. The recital of the
facts of Collins make it impossible to determine whether the absent heirs were merely
out of the state, or if their existence was unknown. The intense concern for the absentee’s
rights is underscored by the fact that the court was so careful to protect those who could
protect themselves, had they been willing to submit to its personal jurisdiction.

For a discussion of the ambiguous use of the term ‘‘absentee’’ in Louisiana law, see
infra, text accompanying notes 251-267.

122. Smith v. Wilson, 10 La. Ann. 255, 258 (1855).

123. Jalet, supra note 1, at 198 and n.96.
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that the person absent has perished’’; article 70 declares that ‘‘a pre-
sumption of death shall follow” an absence of seven years.'?* The
successions regime permits opening of a succession ‘‘by presumption of
death caused by long absence.’’'?* The jurisprudence speaks, on occasion,
of the presumed death of an individual or of a time after which death
may be presumed.!?6 One of the revised statutes empowers the state
registrar to issue a ‘‘presumptive death’’ certificate.!?” A series of statutes
insure that military personnel presumed dead by the armed forces will
be so regarded under state law.!?8

Two objections can be made to the contention that Louisiana law
contains a presumption of death based on these instances. First, in most
of these references, the term ‘‘presumption’ is used loosely to mean a
variety of things, from a suggestive circumstance to an inference to
actual proof, but not what is meant by a presumption at law. Second,
the judiciary attempted to invoke a presumption of death in a context
in which it could not function because its use would have been contrary
to the positive law of the absentee regime. Only in one narrow situation,
in deference to federal law governing the military, has Louisiana created
a genuine legal presumption of death of absent persons.

a. Imprecise Use of the Term ‘‘Presumption’’

Article 60 of the Louisiana Civil Code allows the absent person’s
property to be put into the hands of his presumed heirs ‘‘when it has
been shown that there are strong presumptions that the person absent
has perished.”’'? First, they are not legal presumptions; the construction
of the article indicates that the ‘‘presumptions’’ are the facts, not a
legal consequence uniformly attached to certain facts.'*® The Supreme
Court of Louisiana, interpreting this passage of article 60 in Iberia
Cypress Co. v. Thorgeson, read it to mean ‘‘that it must first be shown
by legal evidence that the absent person was exposed to certain perils
to life, and since such exposure has never been heard of. . . .”’!3' ““Pres-
umptions’’ here signifies ‘‘certain perils to life,”’ circumstances or in-
dications suggestive of death. Second, if established and unrebutted,
they do not result in treatment of the absent person as dead. His

124. La. Civ. Code arts. 60, 70.

125. La. Civ. Code art. 934.

126. See infra text accompanying notes 169-79.

127. La. R.S. 40:49(B)(8)(a)-(c) (Supp. 1989).

128. La. R.S. 9:1441-1443 and 9:304 (1965).

129. La. Civ. Code art. 60.

130. See the discussion of the nature of the common law presumption of death, supra
notes 34-41 and accompanying text.

131. 116 La. 218, 40 So. 682, 683 (1906).
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presumptive heirs do not succeed to his estate, but merely administer
it under extremely restrictive conditions.!2

The Iberia Cypress court misused the rule of article 60 to examine,
not whether the absent person’s presumptive heirs were entitled to pro-
visional possession, but whether he was dead in the year 1890.'* The
case is one in a long line of Louisiana jurisprudence permitting proof
of death by circumstantial evidence.'* Iberia Cypress exemplifies another
confusing use of ‘‘presumption’’; in these cases, it denotes an inference
from circumstantial evidence. The demonstration of peril to life was
necessary, according to the court, for a ‘‘presumption of death”'* to
arise: ‘‘Death, like any other fact, may be proved by circumstantial
evidence; but the circumstances under which the person disappeared
must be proved by competent evidence as the basis for the presump-
tion.”’13 But if the evidence were sufficient to prove the death of the
absentee, no presumption would be needed.

The Iberia Cypress court has not been alone in conflating pre-
sumption and proof of death. In Martinez v. Succession of Vives, the
state supreme court, rejecting the evidence of death, declared, ‘‘There
~ are occurrences—as a wreck, a battle, or the like—which would authorize
a court in presuming the death of one, known to have been exposed

132, La. Civ. Code arts. 65-67. For a description of the restraints on provisional
possession, see infra text accompanying notes 318-27.

133. Iberia Cypress Co., 116 La. at 219, 40 So. at 683.

134, See supra note 2; see also, e.g., Marrero v. Nelson, 166 La. 122, 124, 116 So.
722 (1928) (the ‘‘facts and circumstances . . . suffice for concluding that the person who
disappeared is dead,’’ and thus could not participate in a partition of succession property,
when the house in which he had resided in San Francisco was destroyed in the 1906
earthquake); Miller v. Hartford Live Stock Ins. Co., 165 La. 777, 116 So. 182 (1928)
(Boyd language quoted to support finding that horse which disappeared while being
transported in a boxcar which opened directly into Lake Pontchartrain was dead, and
the owner entitled to recover on life insurance policy of horse); Sterrett v. Samuel, 108
La. 346, 349, 32 So. 428, 429 (1902) (plaintiff’s succession rights established on proof
that the deceased’s father disappeared, along with the boat on which he served, after it
had put in at Mobile during a yellow fever epidemic, and then made for Havana; the
‘“‘circumstances are sufficient to justify the conclusion in a case like this that the man is
dead.”’); Clay v. District Grand Lodge No. 21, 154 So. 654 (La. App. lst Cir. 1934)
(‘“‘the facts and circumstances of the case . .. are of a character to convince the judicial
mind that the assured is dead’’ when the 85-year-old insured, subject to recurrent epileptic
fits and heart attacks, missing for two years, was last seen en route to a swamp on the
first day of eight days of heavy rainfall and cold weather); Wagner v. Supreme Industrial
Life Ins. Co., 17 So. 2d 756, 757 (La. App. Orl. 1944) (plaintiff could recover on life
insurance policy of the missing insured, a seaman on a torpedoed vessel).

In the light of these cases, despite the adjective in the code, the “‘presumptions” called
for in article 60 would have to be weak rather than strong for the rule to be of any
use.

135. Iberia Cypress Co. v. Thorgeson, 116 La. 218, 222, 40 So. 682, 683 (La. 1906).

136. Id.
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to the perils of either; but such a presumption ‘must be weighty, precise
and consistent.” The ascertained facts on which it rested, must draw
with them, as a necessary consequence, the unascertained facts sought
to be established, ‘and exclude every other rational conclusion.” *’'37 The
court employed the term ‘‘presumption’ while rejecting its legal signif-
icance; a fact that follows from another by rational necessity is proved,
not presumed. In Jamison v. Smith, the court adopted a more flexible
standard of proof of death and, again, termed it a presumption. At
the same time, the lack of a code provision akin to the common law
presumption of death was recognized:

We think the circumstances under which he left [to join the
army during the Civil War] and the lapse of time since his
disappearance [twenty years] fully justify the presumption of his
death. It is true that time sufficient has not elapsed to give rise
of itself, apart from attending circumstances, under the Articles
of the Code, to the presumption of death. But the Code does
not establish any arbitrary rule on the subject. It has been
frequently held that the time for the establishment of the pre-
sumption of death, on account of absence, is not absolutely
fixed and immutable, but is subject to be modified according
to the circumstances attending such absence. The lapse of time
is but a circumstance to be considered in conjunction with other
circumstances. !

These cases supply a possible meaning for the ‘‘presumption of death
caused by long absence, in the cases established by law’’ that opens a
succession.'* While the Louisiana Civil Code establishes no such “‘cases,”’
the drafters of article 934 may have used the term, as the state supreme
court would do later, to refer to deaths proved by circumstantial evi-
dence. _

The Louisiana Revised Statutes provide a further example of the
use of ‘‘presumption’’ to refer to death proved by circumstantial evi-
dence. Louisiana Revised Statutes 40:49 provides that if the body of -
one'® whose death is presumed to have occurred at a specific date, time

137. 32 La. Ann. 305, 307 (1880). The court does not provide the source of its
quotations.

138. 35 La. Ann. 609, 612-13 (1883).

139. La. Civ. Code art. 934.

140. La. R.S. 40:49(B)(8)(a) (Supp. 1989). The confusing cross references in the statute
give the impression that it applies only to death of a newborn after a live-birth abortion.
Yet this statute has been applied to issue death certificates for anyone whose death is
proved by clear and convincing evidence, even if his body is missing; see, e.g., 20 Op.
Att’y Gen. 374 (1918). It was given the general title, ‘‘Preparation and filing of death
and spontaneous fetal death certificate (stillbirth).”” However, Section A empowers the
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and place within the state cannot be found, a court can order preparation
of a “‘presumptive death certificate’’’*! by the state registrar after a
contradictory hearing against the district attorney of the parish where
death is presumed to have occurred. Sufficient facts must exist to com-
plete the essential parts'4? of the death certificate. The statute does not
delineate the effect of the presumptive death certificate. Because it is
recorded in the vital records registry,'#® it should, like other death
certificates recorded there, function as prima facie proof of the death
of the vanished party.'

The presumptive death certificate is not issued on the basis of a
legal presumption, but of a conclusion based on evidence. Clear and
convincing proof of death is required.'** A reference in the statute to

“‘funeral director or person acting as such” to prepare and file the certificate of ‘‘death
or spontaneous fetal death or stillbirth provided for in R.S. 49:48.” That section provides
only for death certificates to be issued on the death of an aborted child who survives
the abortion for a period of time, not for certificates of other forms of death, including
spontaneous fetal death or stillbirth.

The statute thus appears to be confined to death certificates of certain fetuses. Yet it
contains many provisions which are inapplicable to dead fetuses; for example, La. R.S.
40:49(B)(5) (Supp. 1989), which requires a coroner’s investigation of cause of death when
death occurs more than ten days after the decedent was last treated by a physician.
Fetuses are not often treated by physicians, but surely the law was not intended to call
for investigation of the cause of death in every miscarriage in the state.

One possibility is that the statute was intended to be general, and that its opening
sentence should read, ‘‘The funeral director or person acting as such shall prepare and
file the certificate of death or spontaneous fetal death or stillbirth provided for in R.S.
40:47’—the statute mandating certificates for every death. Two pieces of evidence stand
against this. First, the statute was amended in 1986 to substitute the words ‘‘R.S. 40:48"’
for ‘‘the previous Section.”” The reference to the abortion statute was made more specific.
Second, the source statute of R.S. 40:49, former R.S. 40:48, contained the same reference
to the death certificates provided for in the ‘‘previous section.” The previous section,
former R.S. 40:47, concerned the same subject matter as present R.S. 40:48. Yet attorney
general opinions under the former statute dealt with death certificates of others as noted
above. If the statute is intended to fulfill this general role, Section A should be revised
to refer to R.S. 40:47.

141, La. R.S. 40:49B(8)(b) and (c) (Supp. 1989).

142. These are listed in La. R.S. 40:34(2) (Supp. 1989)

143. La. R.S. 40:49B(8)(c) (Supp. 1989).

144. A certificate of death issued by a funeral director within five days of the discovery
of the body, filed with the local registrar of vital records, and forwarded by him to the
state registry after ten days, is prima facie evidence of death. See La. R.S. 40:50(A),
40:47, 40:50(A) and (C) (Supp. 1989); see also La. R.S. 40:42(A) (Supp. 1989): ‘‘Except
for delayed or altered certificates, every original certificate on file with the vital records
registry is prima facie evidence of the facts therein stated.”” See also Succession of Jones,
12 La. Ann. 397, 398 (1857) (‘‘The certificate of the register of Births and Deaths for
the parish of Orleans, introduced without objection in evidence, is a legal document,
creating of itself a prima facie presumption of the death of Harmon Jones.”’)

145. La. R.S. 40:49B(8)(a) (Supp. 1989).
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article 60 of the absentee title'*s suggests that the proof must be of
circumstances strongly indicative of death.

b. Non-Functional Presumptions of Death from Absence

Article 70, which sets forth the time period that must pass before
the absentee’s presumptive heirs can take absolute possession of his
estate, appears to echo the common law presumption of death: “‘If the
absence has lasted seven years a presumption of death shall follow and
the known heirs of the absentee may petition the court and cause
themselves to be put in absolute possession of the property and estate
of the absentee by the judge. . ..””'¥ In the 1985 court of appeal case
Ledet v. State Department of Health and Human Resources,'* the article
was read as part of an overall scheme by which the title sanctioned a
presumption of death in cases of protracted absence. The court found
‘‘some presumption of death from eight years’ absence without com-
munication’’ as the ‘‘implicit foundation’’ of two additional articles:!*
the repealed article allowing authorization of remarriage of the absentee’s
spouse after ten years, and article 53, ordering sale, after ten years’
absence, of the property of an absentee without heirs and payment of
the funds into the state treasury.'s®

Article 70 mandates the conclusion that death occurred on the basis
of an absence of seven years. It is difficult, however, to determine what
its drafters meant by ‘‘death’’ in this context, because the effects of
death in Louisiana law do not follow from it. If death were legally
presumed on the basis of seven years of absence, the option in the final
phrase of article 934 could operate,'”! and succession proceedings would
take place. In contrast, the presumption of article 70 results in absolute
possession by the presumptive heirs. There would be no need for the
latter if the absent person’s succession were opened. In fact, the regime
of the absent person does not allow for the opening of a succession

146. Id.

147. La. Civ. Code art. 70.

148. 465 So. 2d 98, 100 (La. App. 4th Cir.), writ denied 468 So. 2d 1211 (1985).
The plaintiff sought to pursue an action for the wrongful death of his half-sister; under
the Louisiana statute, their absentee mother would have had the exclusive right of action,
had the court not found her presumptively dead. Id. at 99.

149. 1d. at 100. At the time of the action, article 70 required a ten-year absence for
putting in absolute possession. See 16 La. Civ. Code at 6 (comp. ed. Supp. 1989).

150. Ledet, 465 So. 2d at 100.

151. La. Civ. Code art. 934, which dates back to the Code of 1808, calls for the
opening of a succession ‘‘by presumption of death caused by long absence, in the cases
established by law.”” No such cases are established by the Louisiana Civil Code, and no
corresponding provision exists in the Code Napoléon.
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‘on the basis of absence, but only after a factual determination that
death has taken place.'s?

Similarly, the presumption of article 70 fails to provide a time from
which the absent person may be regarded as dead for purposes of life
insurance. In Lord v. Metropolitan Life Ins. Co.,' the plaintiff argued
that the ten-year prescription on her claim as her absent husband’s life
insurance beneficiary had not run; because her husband had disappeared
in 1969, her cause of action had not matured until 1979, when he would
have been presumed dead under the version of article 70 in effect at
that time.'"* The court of appeal upheld the dismissal of her suit on
the ground that ‘‘[t]his article obviously is concerned with the rights of
heirs, and not with coverage under life insurance policies.”’'*S Remarriage
without divorce is, furthermore, not possible for the absentee’s spouse
since the repeal of article 80 in 1938'%*—ten years before the appearance
of the term ‘‘presumption of death’ in article 70.'” The death that the
absent person is presumed in that article to have suffered is thus of a
uniquely limited variety.

From 1808 until 1948, the earlier versions of present article 70 did
not employ the term ‘‘presumption of death.”” The provision did not
permit absolute possession until thirty years had passed from the in-
ception of provisional possession or spousal administration, or until one
hundred years from the birth of the absentee.'*® Yet the Louisiana

152. La. Civ. Code art. 71. See also 3 M. Planiol, supra note 3, § 2463A, at 196:

State of absence does not open the succession. Art. 130 [of the Code Napoléon,
corresponding to art. 71 above] provides expressly that the succession of an
absentee is opened only ‘‘on the day when his death is proved.”” However, the
statute provides in this case for a special devolution, which resembles the opening
of a succession. This devolution benefits the prospective heirs of the absentee,
as well as other persons whose rights are contingent on the absentee’s death.
That makes many people say that the absentee is ‘‘considered dead”’ and that
his succession is ‘‘tentatively open.”” This formula is obviously wrong, for the
effects are quite different from those attached to the opening of a succession.

153. 434 So. 2d 1179 (La. App. Ist Cir. 1983).

154. 1d. at 1182.

155. 1d. In contrast, in the common law, ‘‘the insurance cases are almost legion and
in them the presumption of death has its most frequent application.”” Jalet, supra note
1, at 183, n.28.

156. Id. See also Kimball, The Time of Presumed Death in Life Insurance Disap-
pearance Cases, 4 Utah L. Rev. 298, 301 (1955); Roca, When Did Ulysses Die? or
Mysterious Disappearances and Life Insurance, 23 Geo. Wash. L. Rev. 172, 176 (1954).

157. See Hebert and Lazarus, The Louisiana Legislation of 1938, 1 La. L. Rev. 80,
83-84 (1938).

158. La. Civ. Code art. 70 (1948). The revision made explicit the powers of absolute
possessors to deal with the property as owners. It also shortened the time period for
going into absolute possession by making the thirty years run from the time of absence,
rather than from the time of provisional possession. The time was further shortened to
ten years in 1978, and then to the present seven in 1986. La. Civ. Code art. 70.
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judiciary repeatedly declared that one hundred years after the birth of
an individual, he was legally presumed to be dead.!'”® This presumption
originated in an illogical interpretation of the presumption of continued
life. As applied to absent persons, it was a derogation from the regime
established by the civil code, and it was unnecessary in all its applications.

In an early case the Supreme Court of Louisiana traced what has
been termed the ‘‘century rule’’ of article 70'® to the principle, present
in French and Spanish law and in French civilian commentary, that an
absent person was ‘‘presumed to live one hundred years.”’'s' The pre-
sumption had the same Roman heritage as the common law presumption
of continued life.!s2 The facts of absence plus an age under one hundred
years of one known to have begun life required the legal conclusion
that his life continued, and evidence of death was required to overcome
it.'s* The presumption was used to block attempts to avoid the formalities
of the absentee regime by employing succession procedure to transfer
the absentee’s property immediately to his presumed heirs.' To allow
such a circumvention would defeat the safeguards constructed for the
absent person, as the state supreme court pointed out in Sassman v.
Aime:

If then the plaintiff’s father is still alive, or presumed by law
to be so, and the plaintiff herself has established the fact which
creates that presumption in a suit, wherein she claims property,
as his heir, it is impossible she can recover; for she disproves
that which is the basis for her demand. The law has pointed
out a mode, and an easy and a safe one, by which the pre-
sumptive heirs of persons who may have disappeared, can be

159. See infra text accompanying notes 169-79.

160. F. Swaim & K. Lorio, Louisiana Successions and Donations: Materials and Cases
111 (1985).

161. Hayes v. Berwick, 2 Mart. (o.s.) 138, 140-41 (La. 1812).

162. Id. at 141; Eagle v. Emmet, 4 Brad. 117, 119 (N.Y. Sur. Ct. 1856), and supra
note 19.

163. Hayes indicates that the failure to raise the presumption of continued life owing
to lack of the basic fact of age under one hundred years does not raise a presumption
of death; death must be proved: ‘‘Death is never presumed from absence; therefore, he
who claims an estate, on account of a man’s death, is always held to prove it.”’ Hayes,
2 Mart. (o0.s.), at 141.

164. 1d. at 139 (La. 1812) (denying plaintiff’s right of succession to land of her
husband, absent for twenty years); see also, Sassman v. Aime, 9 Mart. (0.s.) 257, 262,
264-65 (La. 1821) (presumption of continued life prevented plaintiff from taking title to
property of absent father by succession proceeding); Martinez v. Succession of Vives, 32
La. Ann. 305, 307 (1880) (wife of absentee, judgment creditor of the defendant, could
not revive the judgment in the role of widow); Willett v. Andrews, 51 La. Ann. 486,
494, 25 So. 391, 394 (1899) (plaintiff’s petitory action dismissed since vendor could not
have inherited it from absent father, presumed to be still living).
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put in possession of the property they leave behind. This mode
the plaintiff and her co-heirs might easily have pursued. In doing
so, they would have assured their own rights, and preserved
those of the absentee, whose death the law is so far from
presuming, that it watches over and protects his property for a
number of years, in the hope, and expectation that he may
again return. The motives which induced the legislator to thus
guard the estate of absent persons, or of those who may have
disappeared, are obvious, and this court feels that it is important
to society that the law on this subject should be strictly and
rigidly inforced (sic).'ss

An article identical to the original article 70 appeared in the Code
Napoléon.'® Planiol declared that ‘‘this however is not a presumption
of death’ and rejected the suggestion that the absentee be considered
dead one hundred years after his birth: ‘It is a 'sure thing that the
death of the absentee will take place one day or another, if it has not
already occurred, but the date of death will remain unknown and it
will always be impossible to set it.”’'¢’ Reliance on the presumption of
continued life emphasized the continuing concern for the absent person’s
interest and resulted in the protection of his estate beyond his probable
existence. As Planiol pointed out, ‘‘[tlhe ordinary longevity of man
remains well below a century.’’168

From the presumption that life continued for one hundred years,
Louisiana Supreme Court decisions generated an unnecessary presump-
tion of death after one hundred years of life. The result of the failure
to raise the presumption of continued life should be that the party
relying on the presumption must produce proof of continued life, not
that the contrary of the original presumption is presumed. Yet in the
cases, courts have viewed the lack of the basic fact of age under one

165. Sassman, 9 Mart. (0.s.) at 263-64. Failure to call upon the presumption of
continued life to insure use of the absentee procedure led to the embarrassing situation
in Rachel v. Jones, 34 La. Ann. 108, 110 (1882) (returned absentee would be presumed
to be alive under century rule, were it not for the successful succession proceeding which
her “‘heirs”’ had brought).

166. C. Civ. art. 129 (France 1804).

167. 1 M. Planiol, supra note 3, § 634, at 380. Demolombe justifies the sending into
definitive possession a century after the