Louisiana State University Law Center

LSU Law Digital Commons

Journal Articles Faculty Scholarship

2001

A Somewhat Modest Proposal to Prevent Adultery and Save
Families: Two Old Torts Looking for a New Career

William R. Corbett
Louisiana State University Law Center, bill.corbett@law.Isu.edu

Follow this and additional works at: https://digitalcommons.law.Isu.edu/faculty_scholarship

6‘ Part of the Torts Commons

Repository Citation

Corbett, William R., "A Somewhat Modest Proposal to Prevent Adultery and Save Families: Two Old Torts
Looking for a New Career" (2001). Journal Articles. 46.
https://digitalcommons.law.Isu.edu/faculty_scholarship/46

This Article is brought to you for free and open access by the Faculty Scholarship at LSU Law Digital Commons. It
has been accepted for inclusion in Journal Articles by an authorized administrator of LSU Law Digital Commons.
For more information, please contact kreed25@Isu.edu.


https://digitalcommons.law.lsu.edu/
https://digitalcommons.law.lsu.edu/faculty_scholarship
https://digitalcommons.law.lsu.edu/scholarship
https://digitalcommons.law.lsu.edu/faculty_scholarship?utm_source=digitalcommons.law.lsu.edu%2Ffaculty_scholarship%2F46&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/913?utm_source=digitalcommons.law.lsu.edu%2Ffaculty_scholarship%2F46&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.lsu.edu/faculty_scholarship/46?utm_source=digitalcommons.law.lsu.edu%2Ffaculty_scholarship%2F46&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:kreed25@lsu.edu

A SOMEWHAT MODEST PROPOSAL TO PREVENT
ADULTERY AND SAVE FAMILIES: Two Old Torts
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If [one] freeman lies with the wife of [another] freeman, let him
pay recompense [with] her wergeld [man-price] and obtain
another wife [for the husband] [with] his own money and bring
her to the other man at home.

Laws of Aethelberht (597x614) No. 31

A very common phenomenon, and one very familiar to the student
of history, is this. The customs, beliefs, or needs of a primitive
time establish a rule or a formula. In the course of centuries the
custom, belief, or necessity disappears, but the rule remains. The
reason which gave rise to the rule has been forgotten, and
ingenious minds set themselves to inquire how it is to be
accounted for. Some ground of policy is thought of, which seems
to explain it and reconcile it with the present state of things, and
then the rule adapts itself to the new reasons which have been
found for it, and enters on a new career.

Oliver Wendell Holmes, Jr., The Common Law (1881)

The history of man indicates that as soon as he created the
relationship of marriage, “adultery was not far behind.”

Daniel E. Murray, Ancient Laws on Adultery—A Synopsis,

1J. Fam. L. 89, 89 (1961)

I. INTRODUCTION

A. An Immodest Hypothetical

You have been married for ten years, and you have two children. You
would describe life in your marriage neither as being tethered to a rock and
having your liver consumed on a daily basis nor as Elysian bliss every
moment of every day. On average, your married life has been something in
between, and it sometimes drifts near one extreme or the other. You
sometimes find your spouse relatively boring and other people more
cxciting.! Nonetheless, you have remained sexually faithful to your spouse
since exchanging wedding vows, which you vaguely remember included

1.  Being both a sensitive and perceptive person, you realize that other people may seem
more exciting in comparison with your spouse, because you do not have to interact with them
on paying bills, changing diapers, buying groceries, and many of the other sometimes mundane
duties that accompany marriage.
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something about loving and honoring your spouse, and even forsaking all
others and keeping only unto your spouse.

One day, after you take the kids to school, you pay a surprise visit to
your spouse at work. You walk into your spouse’s office to find your
spouse and a co-employee on the floor engaged in sexual intercourse. What
do you want to do?

A. Kill your spouse.

B. Kill your spouse’s partner.

C. Kill your spouse and your spouse’s partner.
D. Sue your spouse’s partner.

E. Divorce your spouse.

F. All of the above, except E.’ .

In most states in this nation, you will not be implementing choice D
because the law does not permit such lawsuits. Furthermore, the law will
not permit you to perform the executions in choices A through.C and F
without visiting some consequences upon you.* Thus, under the current law
in most jurisdictions, you probably will be limited to choice E.

B. The Strange Case of the Disappearing Torts

Why do the laws of most states not permit you to sue your spouse’s
partner? If you are willing to forego killing her or him (which past
civilizations assumed you would do) why can you not sue the marital
interloper? If instead of engaging in sex with your spouse, the other person
had walked up to you and taken a swing at you and hit you, you would have
had a tort action for battery (and probably assault). If the person had taken
a swing at you and missed, you probably would have had a tort action for
assault. The person has sex with your spouse, and you have no tort action
against that person.” What does it say about contemporary American tort

2. Traditional Wedding Vow.

3. Choice E is excluded if you exercise all other options. If you kill your spouse, the
marriage ends, and it is not necessary (and probably would be unseemly in any event) to divorce
her or him. If you kill your spouse’s partner, however, choice D still would be possible. You
might still assert a claim against the deceased partner’s estate, although this option, too, seems
unseemly.

4. Ithas not always been so. See infra note 62 and accompanying text.

5. My point here is to focus on the interest of the plaintiff that is invaded and the
magnitude of the harms suffered by the plaintiff in each of these situations. I realize that there
are significant differences, other than the magnitude of the harm suffered, between battery and
assault, on the one hand, and alienation of affections and criminal conversation on the other.
One may insist, for example, that the sexual autonomy of a third party, the participating spouse,
is an interest at stake in alienation of affections and criminal conversation, but third-party
autonomy is not at issue in the hypothetical battery and assault. Consideration of that point will
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law® and society that you cannot sue one who interferes in, and perhaps
destroys, your marriage by engaging in sexual relations with your spouse?
Alienation of affections and criminal conversation have been
disappearing from American tort law for sixty-five years. Very few states
still recognize either tort theory or both.” As once recognized by almost all
states, criminal conversation was a simple tort. It was the tort theory a
plaintiff could pursue against a third party who had sexual relations with the
plaintiff’s spouse.® There was no defense other than the nonparticipating

take ug quickly into a vilification of the plaintiff°s inteies: in exclusive sexual relakons with her
or his spouse as an archaic and discredived property inlerest. I appreciate that argument, and [
will address that issue presently. See infra notes 138-156 and accompanying lext. For now,

focus on the magnitude of the harm 1o the plaintiff. Even critics of alienation of affections and

ctiminal conversation recognize that the nonparticipating spouse suffers an emotionally painfil,

and perhaps debilitating, injury. See, e.g, Manha Chamallas, 7ke New Gender Panic:

Reflections on Sex Scandals and the Military, 83 MINN. L, REv. 305, 339-41 (1998)

(aclmowledging that adultery “may give rise to scrious rclational harms, whether or not

accompanied by deceit,” and describing the wound to “manly pride™ in some cases es “*a kind of
emasculation”). For discussion of the emotional harm caused by adultery, see geperally JANIS

ABRAHMS SPRING, AFTER THE AFFAIR: HEALING THE PAIN AND REBUILDING TRUST WHEN A

PARTNER HAS BEEN UNFAITHFUL (1996).

6.  These issues are at the intersection of tort law and family law. See Linda L. Beiger,
Lies Between Mommy and Daddy: The Case for Recognizing Spousal Emotional Dismress
Ciaims Based on Domestic Deceit Thar Interferes with Parent-Child Relahonships, 33 Lov.
L.A.L. REV. 449, 45] (2000) (discussing the conflict inherent in domestic torts be'ug at the
inlersection of family law and tort lJaw). The view thal one takes of these interferences wilh
family relationships, whether primarily from the perspective of tor! law or prrznly from the
perspective of family law, can make a differeoce in whether one favors recognition e abolit 1on
of a tort cause of action. Consider, for example, the position of Professor Jane Muiphy who, in
discussing the moiality of famuly law, identifies the geal of protecting children as the centtal
motal goal of family law. Jane C. Mutphy, Rules. Responstbility and Commfiiment to Children:
The New Language of Morality in Family Law, 60 U. PriT. L. REV. 1111, 1116-17 (1999).
Viewing adultety from the pesspective of ter: law, I would not identify protection of children as
the central goal. I think. however, it 15 an impoitant goal, and I do contend that it is a goal that
may be promoted by recognizing a right to a @medy against a marital interl oper.

7.  DANB.DOBS8S, 2 THE LAw OF TORTS 1247 (2001} [hereinafter DOBBS). See generally
W. PAGE KEETON ETAL, PROSSER AND KEETON ON THE I.AW OF TORTS, § 124 (Sthed. 1984 &
Supp. 1988) [hereinafler PROSSER]. In a recent case, the South Dakota Supreme Court, refising
10 abolish the tort of alienation of affections. sucveyed the cunent state of the law: thirty-four
states had abolished the tort by legislation; five had abolished it judicially; Louisiana had never
recognized it (to be qualified later); and Alasha had no ststute or case law on the issue. Veeder
v. Kennedy, 589 N.W.2d 610, 614 nn.3-4 (S.D. 1999) (citing cases from each jurisdiction}. That
leaves only nine states that defioitely recognize alienation of affecsons. Hawaii, Llinois,
Mississippi. Missouri, New Hampshire, New Mexico, Noith Carolina, South Dakota, and Utab.
Id. at 614 n.6. Ciiminal conversation may be recognized in fewer jutisdictions. Fer example,
the Mississippi and Utah Supreme Couik preseived alienation of affections but abolished
caminal conversation. Saunders v. Alford. 607 So. 2d 1214, 1214 (Miss. 1992); Norton v.
MacFarlaoe, 818 P.2d 8, 15-17 (Utah 1991).

8.  R®TATEMENT (SBCOND)OF TORTS § 685 (1977) [hereinafter RESTATEMENT]; O0ass,
supra pote 7. at 1246; see also 2 F®WLER V. HaRPER ET AL, THE LAw OF TORTS, at 506 n.6
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spouse’s consent.” The third party's knowledge of the manital relationship
was not part of the plaintiff’s prima facie case, and lack of such knowledge
did not provide an affirmative defense. '

Alienation of affections was not as simple. The name suggests that the
recovery is for the defendant’s destroying the affection of one spouse for
the other. In reality, however, the recovery was for loss of consortium,
meaning 1ights to monopolistic sexual ielations, society, and
cornpamonshjp The plaintff had to establish the existence of the
marriage with somc accompanying affection, that the love and aﬂectlon
were destroyed, and that the acts of the defendant caused the destruction.
Plaintiffs could recover without proof of adultery, without provm% that the
spouse had left the home, and without proving pecuniary loss.” Some
authorities say that an absence of affection between the spouses defeat the
action, but most courts presume some affection, holding that even a bad
marriage has some hope of reconciliation. Bad relations and lack of
affection betwecen the spouses were often treated as mitigating damagcs
The defendant must have engaged in some affirmative conduct intended to
divert the atentions of plaintiff's spouse, although that conduct need not

(2nd ed 1986) (*The basis of the action is the loss of sexusl monopoly alone and Joss of
consortium in other respecis is unnecessary.™).

9.  RESTATEMENT, supra notke 8, § 687; DORRS, supra pote 7, at 1246.

10. RESTATEMENT, supra oote 8, § 685 caxt. f; Oo8as, supro note 7, at 1246.

11. Roben C. Brown, The Action for Alienation of Affections, B2 U. Pa. L. REv. 472, 4712
{1934) (“Despite the name which is universally given to this action, it is almo9 \manmmmndy
agreed that the gist of 1t is not the foss of affeciom bui taher the |oss of amswtum—s Arept
of very much brosder content ) (footno omitted); Nathan P. Feinsiager, Legistarive Artack on
“Heart Bolm, ' 33 MiCW. L.. REv. 979, 994 (1935) (“Despile the name given to the acwon, in
law the injury includes not meaely loss of affection but also services, sociefy, and scxual
intercowusse, as denoted by the tenn ‘consortium.’ ™).

12, RBETATEMENT, sugra note 8, § 683 & cmts. f, g, I, Hutelmyer v. Cox, 514 S.E.2d 554,
559 (N.C. Cx. App. 1999), review denied, 514 S.E.2d 146 (N.C. 1999), appeal dismissed, 542
S.E.2d 211 {N.C. 2000).

13. Feinsinger, supra note 11, at 994.

14. “A mamage lee\enog on the bnak of domestic disasker should nevertheless be spared
a shove over the precipice.” Qyeason v. Myers, 350 N.W.2d 526, 528 (Neb. 1984); see also
&owva. supro no®e 11, Bt 488 (“The weight of euthonty seans to be _ . . that toal lack of
affection betweep the spouses s oot a bar to kability . . . . [Pllaigtff should oot be depived of
the chance, whalever ¥ may be woeth, of subsequently effecting & recopciliation with his
spouse.”); RESTATEMENT, supra nok 8, § 683 cmt f (while aaiotaining that loss of affection
must be proven by objective indicators, comment also states that “[1)f any affection cemained,
its destruction or dinunution roay be the basis of an action.”); HARFER ET AL, sxpra nolc 8, at
508-09 (“[O]thers have taken the position that there may have been a chance for a reconciliation
even between estranged spouses and the piaintiff ought not to be deprived of that chance or
have itwade more revwie.’).

15. Brown, supro pote 11, at 488, HARPER ET AL, supra note 8, a1 S08.
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have been sexual relations.'® Indeed, in many cases, the action was brought
not against a lover who bad committed adultery with the spouse, but against
parents or other close relatives of the spouse who sought to persuade the
spouse to leave the plaintiff or otherwise interfered in the marriage.'” As
with other torts, the causation standard did not require that the wrongful
conduct of the defendant be the sole cause of the alienat:on; rathber, it was
stated in terms such as “substantial factor,”" or “controlling or effective
cause.”'” For a defendant to be liable for alienation of affections, it was
reguired that the defendant know or believe that the person whose affections
were alienated was married.

The two tort theories thus are separate theories with distinct elements’'
and distinguishable bistorical pedigrees.22 Criminal conversation is “the
more definite action,”® in that the conduct of the defendant that must be
proven is adultery, and the damages are recoverable without establishing a
causal Jink between any damages and tbe defendant’s wrongful conduct,
Alienation of affections, on the other hand, is the more amm?huus action, in
that various types of conduct, including “mere” persuasion,* are actionable,
and the fact finder must contemplate the chimerical causal link.

There are similarities between criminal conversation and alienation of
affections. however. One seldom sces a theoretical discussion of one tort
without the other. ft has been argued that (bey are alike in both their private
function of providing compensation for an injury to a plaintiff and their
public function of *‘prevent[ing] and punish[ing] intentional interference
with the busband-wife relationship and the violation of accepted canons of
social conduct.”® Moreover, in most cases tn which the alleged wrongful
conduct is adultery, both theories are asserted.’

16. HARPER ET AL, supro note B, at 509.

17. Brown, sizpra note 11, a1 483.

18. RESTATEMENT, supro noke B, §683 cml k; DOBBS, sépra note 7, at 1246,

19. Hutelmyer v. Cox, 514 SE2d 554,559 (NC. Q1. App. 1999), review deniad, 514
S.E.2d 146 (N.C. 1999), appeal dismissed, 542 S.E 2d 211 (N.C. 2000).

20. RESTATEMENT, supro note B, § 683 cmi. 1; DOBBS, supra note 7, at 1246.

2]. RESTATEMENT, supro nole B, § 683 cmt e; HARPER ET AL, supva noke B, at 513.

22, Feinsinger, supro note 11, at 987; see also infre notes 61-91 and accampanying text
{discussing histarica) coots of the tocts).

23. Brown supra poke 11, at 474,

24. See e.g., Dan B. Dobbs, Tortiows Interference with Connactual Relafionships, 34
ARK. L. REV. 335, 344 46 {1980).

25. Feinsinger, supro ncte 11, at 988-89 (footnote omiited).

26. See e.g., Hutelmyer v. Cex, 514 S.E 2d 554, 559 (N.C. CL App. 1999), review denied,
514 8.E.2d 146 (N.C. 1999), agpeal dismissed, 542 SE2d 211 (N.C. 2000); RESTATEMENT,
sxpra aoe B, § 683 cmu. e; Kay Kavanagh, Nowe, Alienation of Aflecaons and Criminal
Conversation: Unholy Marriage in Nead of Annulment, 23 AR1Z. L Rev 323, 323 (1981).
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Most people in the legal profession have taken little note of the passing
of these obscure tort theories, derisively referred to as two of the “heart
balm” torts.”” Since 1935, legislatures and, less frequently, courts have
discarded these tort theories. Reasons articulated for the abolition of these
torts usually are selected from a “cookie cutter” list. Most of the reasons
articulated by legislatures, courts, and commentators are superficial and
lack rigorous analysis.”® This is a singular event.. Who in her right mind
would throw away a perfectly good tort theory of recovery? It seems
almost un-American.

C. An Immodest Hypothetical Revisited: Some Hyperbolic
Thoughts About the Torts

1. Poinf |

-Because your spouse committed adultery, you probably did not live in
one of the minority of states that continue to recognize the tort theories of
recovery for alienation of affections or criminal conversation. If you had,
odds are your spouse would not have committed adultery because there
would have been few partaers who would have risked ruinous financial
liability as the price for enjoying sexual relations with your otherwise
irresistible spouse. Your marriage and family would have been preserved.
That would have been good for you becatise you would have had a faithful
and devoted spouse. With the market closed for extramarital escapades,

27. The other two heart balm torts are breach of a promise to marry and seduction. Note,
Heartbalm Statutes and Deceit Actions, 83 MICH L. REV. 1770, 1771 n.4 (1985) (describing the
term as a “sardonic reference to the broken heart” that justified a lawsuit); see also id. at 1778
(“The derisive term ‘heartbalm’ attached to the breach of promise action is an indication that
public policy no longer considers money damages appropriate for what is perceived as only an
ordinary broken heart.”).

28. There are courts and commentators, however, that have concluded after careful and
well-reasoned analyses, that the torts should not be retained. Professor Dan Dobbs, for
example, rendered a thorough and thought-provoking challenge of the “interference torts”
generally, including alienation of affections and criminal conversation. Dobbs, supra note 24,
Dobbs offers “a modest expression of doubt, in effect notes toward a sceptical [sic]
reconception of the interference torts.” Id. at 337. ‘Professor Dobbs’ expressions of doubt are
directed more to interference with business or contractual relations than to alienation of
affections and criminal conversation, but many of his concems also apply to these two tort
theories as specific types of interference torts. See id. at 355 (“To the extent that these problems
are merely special versions of the interference with contract rules, they furnish no basis for
supporting those rules—they reflect the rules under attack here but do not justify them.”),
Professor Martha Chamallas has leveled a thoughtful attack against alienation of affections and
criminal conversation that emphasnzes feminist concems. See Chamallas, supra note 5, at
333-42. '
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your spouse either would have to be faithful to you or divorce you, and
there are substantial costs (financial, emotional, etc.) associated with
divorce. It would have been good for your children, who may suffer from
growing up with divorced parents.” Finally, it would have been good for
contemporary American society which, with almost half of all marriages
ending in divorce (one of the world’s superpowers in divorces),® is
guffering all the ill effects that accompany the decline and fall of the
traditional nuclear family. But, alas, you were not fortunate enough to live
in a state that protects the marital relationship through tort law.

2. Counterpoint

But suppose that you lived in one of the few states that does recognize
alienation of affections or criminal conversation. Your spouse simply
happened to be determined and, against all odds,” found one of the few
reckless, sex-crazed persons who would throw caution to the wind and risk
liability. Having come upon your spouse and partner in flagrante delicto,
you realize that it would be inappropriate to sue your spouse’s partner. You
realize that you and your spouse are autonomous human beings, not each
other’s property, who, notwithstanding your wedding vows and children,
are free to divorce if you choose to do so. Accordingly, you reason that
since your spouse could divorce you, you have no right to sue anyone who
has sex with your spouse while you are still married. Indeed, you may want
to remain married, notwithstanding your spouse’s adultery. Therefore, it
simply would not be fair to sue the person who interfered with your
marriage. Moreover, on reflection, you realize that your spouse’s adultery
may not be the fault of the potential defendant. It is likely that you have
driven your spouse to this end and thus made your spouse available to the
partner. Had you been a better marriage companion, this might not have

29. See, e.g, JUDITH WALLERSTEIN ET AL, THE UNEXPECTED LEGACY OF DIVORCE
(2000).

30. Joan Lowy, U.S. Divorce, Marriage Rates on the Decline, DETROIT NEWS, Aug. 3,
2000, at 8. See generally GLENDA RILEY, DIVORCE:: AN AMERICAN TRADITION 190 (1991)
(concluding that family will “survive and adapt” in America, but “Americans will divorce™).
The United States does not have the highest divorce rate in the world. Walter Kim,
Divorce/The Debate: Should You Stay Together for the Kids? TIME, Sept. 25, 2000, at 74.
Russia (65%), Sweden (64%), Finland (56%), and Britain (53%) have higher rates than the
United States’ 49%. Id. But the United States ranks just behind the countries with a rate of
50% or more. Id. - ‘

31. See AGAINST ALL ODDS (Columbia TriStar 1984) (bad movie with a lot of sex and a
lust triangle, but a great title song by Phil Collins). Although this footnote seems superfluous, I
do wish to make a point later about movies, television, and other media, and adultery and
society’s values. : :
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happened. This realization moves you and causes you to apologize to your
spouse and the partner who seem somewhat unreceptive during their frantic
efforts to make themselves more presentable. As you further
dispassionately consider the matter, you realize that many people have
affairs in contemporary American society, and if you sue and the idea
catches on, you may make adultery less fashionable and less available,
Who knows, you may want to engage in adultery yourself some dayl
Finally, although your sexual ego has stiffered a not insignificant blow, you
decide to be assertive and self-affirming, and you refuse to be viewed as a
pathetic victim who blames your sad state on your spouse and your spouse’s
paramour. Having considered all this, you walk away, chuckling to
yourself about how archaic are laws that permit one to sue a person for
having sex with one’s spouse. For many good reasons, you have decided
that you will not avail yourself of those laws. When it comes to sex, it is a
jungle out there. Or, come to think of it, in modern terms, it is like a free
market. Although you are hurt, you know that less govemment regulation
of the market is always better. Competition is always the best policy
choice.

D. With a Bang or a Whimper?

Although alienation of affections and criminal conversation are fading
from American tort law, a case in North Carolina a few years ago
temporarily brought these old, odd torts to the nation’s collective
attention;’* that is to say, the case attracted extensive media attention and
generated tantalizing headlines and sound bytes, including coverage in “The

32. Hutelmyer v. Cox, 514 S.E.2d 554, 559 (N.C. Ct. App. 1999), review denied, 514
S.E.2d 146 (N.C. 1999), appeal dismissed, 542 S.E2d 211 (N.C. 2000). The Hutelmyer case
was the most high-profile case, but there were three North Carolina jury verdicts awarding
substantial damages for alienation of affections and criminal conversation in 1997. Jennifer E.
McDougal, Legislating Morality: The Actions for Alienation of Affections and Criminal
Conversation in North Carolina, 33 WAKE FOREST L. REv. 163, 177 (1998). In January of
1997, a North Carolina jury awarded a wife $1.2 million against her husband’s secretary. Id. at
177 n.109. The jury viewed videotape footage of the husband of seventeen years and his
secretary having intercourse on the office floor. /d. The tape was produced by a camera placed
in the conference room by a detective hired by the plaintiff-wife. /d. at 177 n.109 (citing Foon
Rhee, Jury: Husband-Stealing Secretary Owes $1 Million to Man’s Ex-Wife, CHARLOTTE
OBSERVER, Aug. 9, 1997, at 1A). In the third case, the jury applied a formula of $100 for each
day of the defendant’s affair with the plaintiff’s wife, plus $50,000 in damages for criminal
conversation and $100,000 in punitive damages to arrive at a damages award of $243,000 for
the aggrieved husband. Id. at 177-78. See also $1.4 Million Awarded in Alienation Lawsuit,
NEWS & OBSERVER (Raleigh), May 24, 2001, A4 (reporting on an alienation of affection verdict
which is thought to be the largest in the state).
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Nation’s Newspaper,™ on television news magazine shows,** and a made-

for-television movie.”> Dorothy Hutelmyer sued her husband’s secretary
(and next wife), Margie Cox, for having an affair with her husband and
allegedly thereby taking him away from her after eighteen years of
marriage.”® Mrs. Hutelmyer (Dorothy) won a jury verdict awarding her a
million dollars—half a million in compensatory damages and half a million
in punitive damages. My suspicion is that the media embraced the case not
because it presented fascinating legal issues, but because it was about
primal human drives and emotions—sex, passion, infidelity, and revenge.
The North Carolina Court of Appeals appeared to be sympathetic to the
defendant’s argument that the tort theories of alienation of affections and
criminal conversation should be abolished, but the majority declared that it
was not its prerogative to overrule or ignore clear decisions of the state
supreme court.”’” Moreover, as one opinion in the case noted, the North
Carolina legislature had recently defeated a bill that would have abolished
the cause of action for alienation of affections.*®

The typical responses to the anomaly of North Carolina’s retention of
these two torts have been polarized. One position, only somewhat
hyperbolically stated, is that, while the rest of the nation is “going to hell in
a handbasket,” North Carolina stands as the guardian of morality, the

33. See Carrie Hedges, North Carolina Taking Cheating Hearts to Task, USA TODAY,
Sept. 19, 1997, at 3A; Karen S. Peterson, Million-Dollar Message from Ex-Wife, Jury, USA
TODAY, Aug. 8, 1997, at 1D.
34. E.g., Dateline NBC: Three’'s Company; Woman Accused of Breaking Up Marriage
Sued by Ex-Wife (NBC television broadcast, Dec. 15, 1997). Co-anchor Jane Pauley’s lead-in
demonstrates why alienation of affections and criminal conversation are good grist for the
popular media mill:
If hell hath no fury like a woman scomed, wait till you see what happens
when she gets a good lawyer and a sympathetic jury. Tonight, the story of a
married man who left his wife for someone else. It happens all the time. But
this story has a stunning twist, the woman left behind decided there should be
a price for a marriage destroyed. But he won’t have to pay it.

Id

35. The Price of a Broken Heart (Lifetime television broadcast, Aug. 16, 1999).

36. The Hutelmyers were married on October 14, 1978. Hutelmyer, 514 SE.2d at 557.
During their marriage, they had three children. /d. Mr. Hutelmyer “left the marital home” on
January 5, 1996. Id. A divorce followed. /d. On May 15, 1997, Mr. Hutelmyer married Ms.
Cox. Id.

37. Id. at562.

38. Id. at 563 (Hunter, J., concurring in part and dissenting in part); see also Legislative
Tally: Capital Correspondence—How Triangle Members of the General Assembly Voted on
Bills of Note, NEWS & OBSERVER (Raleigh), Apr. 19, 1999, at A3 (reporting that bill to abolish
common law civil actions of alienation of affections and criminal conversation failed by vote of
55-58).
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nemesis of adulterers, and the savior of families and marriages.” The
diametrically opposed position is that old-fashioned and unenlightened
North Carolina has perpetuated legal relics from an era when women were
regarded as the property of husbands, and the torts serve no good purpose in
contemporary society.” Very few in the legal- community defend the
continued existence of these torts. Aside from the Hutelmyer cause
celebre, the abrogation of these torts has attracted little attention, and they
soon may be gone. Will they be missed?

E. Worth Considering From Perspectives of Tort Law and Society

From the perspective of American tort law as it evolved in the twentieth
century, the abrogation of alienation of affections and criminal
conversation, the near unanimity of that change, and the facile recitation of
reasons are remarkable.”” The reasons given in 1935 by Indiana, Illinois,
and New York when these states abolished these torts were a smoke
screen® and should be debunked once and for all.* Since that time, courts,
legislators, and commentators have continued to recite those same
unpersuasive reasons for abolishing or not recognizing the torts.

39. Editorial, Alienation of Affections: Unfashionable but Handy—North Carolina
Shouldn’t Worry About Being Old-Fashioned, NEWS & REC. (Greensboro), Aug. 9, 1997, at A8;
Cindi Andrews, Love’s Legal Loss, NEWS & REC. (Greensboro), Aug. 16, 1997, at A81. The
Andrews article quotes the Reverend Don Carter, Pastor of the Baptist Temple of Alamance
County: “I certainly hope [the Hutelmyer verdict] sends out a strong signal to people that
adultery is wrong . . . . I’'m afraid today that through television and the film industry and books,
we have glorified infidelity, almost made it a game.” Id.

40. See Andrews, supra note 39. The article quotes University of North Carolina, Chapel
Hill Law School Professor Sally Sharp: “It derives from the time when, if you took my wife, it
was comparable to stealing my cow . . . . The continued existence of these medieval causes of
action is a disgrace to the state of North Carolina.” Id. See also Sally Kalson, A Cheating
Husband Is Hardly a Victim, PITT. POST-GAZETTE, Sept. 22, 1997, at Bl (“It’s a quaint notion,
likening a spouse to a piece of private property that can be stolen from its rightful owner like a
lawnmower.”). See also Jill Jones, Comment, Fanning an Old Flame: Alienation of Affections
and Criminal Conversation Revisited, 26 PEPP. L. REV. 61, 62-63 (1998) (quoting lawyers and
law professors).

41. See Terry Carter, ‘She Done Me Wrong,” A.B.A. I., Oct. 1997, at 24.

42. Even as the abrogation bandwagon began to roll in 1935, there were some expressions
of surprise. An article by a Fordham law professor published the year after heart balm
legislation was -enacted in Indiana, Illinois, and New York, questioned the wisdom of the
legislation and termed it “almost unprecedented.” Frederick L. Kane, Heart Balm and Public
Policy, 5 FORDHAM L. REV. 63, 63 (1936). Another of the early articles discussing the “attack”
on the torts referred to the “unusual legislative receptivity” to efforts to abolish the torts.
Feinsinger, supra note 11, at 979.

43. Kane, supra note 42, at 71 (“having had one important change in our fundamental law
foisted upon us under a smoke screen of false agitation™).

44. For such a debunking, see infra notes 129-201 and accompanying text.
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If the reasons originally given for abrogation of the toits are without
merit, did beteer reasons exist at that time or have other reasons arisen since
that &me that justify nonrecogmtion? American tort law has changed in
ways that seem incousistent with the abrogation of these torts or the failure
to reconsider them. Tont Iaw has expanded substantlally and recognized
several new tort theories.® Thus, where victms of injuries have been
ideutified, tort law generaily has sought to provide remedies. During that
same period of tort expansion, few esmablished theories of recovery have
been eitminated by most states.® Old tort theories of recovery have been
expanded or revnsed to bring novel and contemporary fact patterns within
their coverage.” Moreover, American tort law has shifted its virtually
exclusive focus on protecting the “hard" interests of person and property,
and increasingly protected “soft” interests in relationships and emotions.*

45. Cousade, for cxample, wvasioo of pavecy, mientiond) uiction of emoti onal distress,
snd wioogful wrmunatoe. Regarding these lorts and the chuocterinica of proposed or
cmcrRIOg lorts thalt ind wcate the Likelihood of their success, see Anila Bernstein, How fo Make
New Tort. Three Paradoses, 15 TeX. L. REV. 1539 (1997).

46. Doblse, sgwo e 24, ot 355 (lIh s in\oeaing W oolice that one of the few
iendeaies © canstngt liability in tort has ocowved in [mierference with mamiage)™); see also
Uonald C, Oowting, Ir.. A Contrwet Theory for a Complex Tort: Limiting Insevference with
Congract Boond the Unlawful Meanrs Test, 40 U. MIAMI L. Rev. 487, 489 (1986) ([T |be best
mod=ro example of rexmicvog st liabilky desls with an action clogely related 10 the
interference tarts. c¢finuaal couvermasioa ™).

47, See eg.RobatM Ackennan, Tort Low and Comnwrtitarianism.: Where Rights Meet
Roporuibllinies, 30 WAKE FOREST L. Rev. 649, 651 (1995) ("Dwig the pasi thirty yeacs, the
grotections Rauiched by the law of tons have expanded, and with thal expansion has come an
sugmonmlion of the dubes owed to one's fellow citizcus."), Dowling, supo nowe 46, al 488
(Tbe tustory of tort aw "inbe Iwenticth cenbury is one of expangion.  Histmicatly, those who
bave gued agamns) the spread of ltiability have ofien done %0 in vam. "), Mr. Dowlicg does
note, bowewer, 1hst the aofooue s, in which he inctudes owrfervoce wib covbact and
inter{erence with business relat ons do not fit the patern of expansion, having grown no
bromder thao in the mid-aineteenth cepWry. /d. Ao example of a bew duty is an emerging duty
© resue unde some caoumRarees.  See generelly Steveo ). Heymam, Foundations of the Dty
1o Rescue, 47 VAND. L. REV. 673 (1994), Anotber duty rcogpized ouly in receut years is the
duly 10 prolect against thiid-patly criminal aclivity, even beyoad the boundaries of business
jvases. See, €&, Banks v. Hyatt Com., 722 F.2d 214 (5th Cir. 1984). Old tort thearies, such
as batizvy, have been applied o oew fact siflations such as sexus) maoowse brdweto spouses
when one has eugaged in an exoaaanmil affsir. Neal v. Neal, 873 P.2d 871 ((daho l994) (move
about thig case laler). A diflerent view of the 1ecent hustoty of 1ot law is offexed by Piofessor
David Rdbgtam, wbasre | thank for poiating out that the last oty years or 5o has been a
perad of cuadraceon in toet law. Examples of such coubatioo mefude the recogaition of new
defeuses 10 Lon liabslity and limilatious of grodicss Liability.

48. Nancy Levit, Etkereal Torks, 61 Gg0. WASH. L. Rev. 136 (1992); ¢/ Marths
Quumllzs, The Architecaoe of Bias: Deep Structures in Tort Law, 146 U. 8a. L. REV. 463,
489.502 {1998) (recnguizing liberalzanion in tort lsw in cogpition of recovery for emotvas)
and relstional injuries, bul arguing tha there is still an “implict hierazchy of vaiue™ in which
pbysa) injury and propaty loss are amsidared more valusble).



998 ARIZONA STATE LAW JOURNAL [Ariz. St. L.J.

Some of the types of relatlonshlps for which tort law provides redress for
injuries include family, community, political, employment, and trade.®
Given these trends in modern tort law, who would have predicted that most
states would discard two tort theories with historical pedigrees that purpott
to protect against or redress injury to emotional well-being in the most
sacrosanct of all relationships—the family?* '

From the perspective of American society, from which tort law derives
the values and interests for which it provides redress when injuries arg
sustained, it is not easy to explain why legislatures and courts have beefi
willing to eradicate alienation of affections and criminal conversation.
These torts are said to protect the interest people have against mterferenc@
in their famlly relations.® Most Americans say that families® and
marriage® are important to them. . Moreover, in polls, most Americans say
they consider adultery morally wrong.>* For the last two decades, “family

49. In a four-part series of atticles, Professor Leon Green described the role of tort law i
protecting relational interests. Leon Green, Relational Interests, 29 ILL. L. REV. 460, 462
(1934) (part one: discussing family relations); 29 ILL L. REv. 1041 (1935) (part two: discussing;
trade relations); 30 ILL. L. REV. 1 (1935) (part three: discussing commercial relations); 30 ILL,
L. REV. 314 (1935) (part four: discussing professional and political relations).

50. Professor Feinsinger described the public and private functions of both tort theories ag
compensating for a loss of consortium injury and ‘preventfing] and punish{ing] intentional
interference with the husband-wife relationship and the violation of accepted canons of socidl
conduct.” Feinsinger, supra note 11, at 988-89; cf. Brown, supra note 11, at 472 (describitig
purpose of alienation of affections as “protecting marital relations from unjustifiable
interference by outsiders™).

51. See DOBBS, supra note 7, at 1245-55 (discussing “interference with family
relationships™).

52. One need only listen to politicians’ speeches to appreciate the importance of talking
about family values. Indeed, most Americans say that family is more important to them than
money and wealth. See, e.g., Jeff Kunerth, AARP Says Americans Value Family Over Riches at
Orlando, Fla., Convention, ORLANDO SENTINEL (May 17, 2000) (discussing AARP survey
commissioned by Modern Maturity magazine in which eighty percent of those surveyed defined
success as having a good family, marriage, and education, whereas only twenty-seven percetit
measured success in terms of wealth). Notwithstanding Americans’ professed devotion to
family and family values, the “traditional family” is diminishing as a reality.

53. Although it is safe to say that Americans today will say that they cherish family;
American society seems equivocal on the matter of inarriage. Michael A. Fletcher, For Better
or Worse, Marriage Rates Hit a Low; Study Reports New Lows for Marriage Rates and Wedded
Bliss, WASH. POST, July 2, 1999, at Al. Divorce rates soared until the mid-1980s, with the rats
leveling off slightly below fifty percent. See James Herbie DiFonzo, Customized Marriage, 75
IND. L.J. 875, 877-78 (2000). The cover of a recent issue of Time magazine had a photograph
of the cast of the Home Bax Office series Sex and the City and bore the caption, “Who Needs &
Husband?” TIME, Aug. 28, 2000. The accompanying story discusses the phenomenon of womei
deciding not to marry. Tamala M. Edwards, Flying Solo, TIME, Aug. 28, 2000. According to
the story, forty percent of adult females are single compared with thirty percent in 1960. Id.

54. See, e.g., AllPolitics, How Do Americans View Adultery?, at http://www.con.com/f
ALLPOLITICS/1998/08/20/adultery.poll/ (last visited Jan. 2, 2001); Bruce Handy, How Wa
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and family values” have been the rallying cries of a movement to restore
traditional values in contemporary American society.” Why then, are
legislators and state judges, many of whom are elected, willing to take
actions that may be characterized as not supporti've of family or marriage?*®

What has changed in American law and American society that has
caused the eradication of these torts? Is adultery no longer considered a
devastating injury to a spouse?” Do social mores and public policy no
longer suppott attempting to prevent people from interfering with exclusive
sexual relations in marriage? Are the torts simply ineffective to redress the
‘wgury or effect the public policy?

This article has two abjectives. One is to examine what forces in law
and society brought about the demise of two well-established torts over a
sixty-five year period® Why did these old, established totts not embark on
new careers? The other objective is to suggest that, for jurisdictions that
have abrogated, or consider abrogating, criminal conversation and
alienation of affections, a modified tort of intentional interference with

Really Feel About Fidelity, IME, Aug. 31, 1998. [n a 1998 CNN/Time poll, e1ghty-six percent
(86%) tesponded that adullery was morally wrong, compared with seventy-six percent (76%) in
1977. AllPolitics, sipra.

55, See.e.g. Frances E. Olsen, Yhe Family and the Market: A Study of Idedlogy and Legal
Reform, 96 HARV. L. REV. 1497, 1497 (1981) (diseussing “fa] oew round of debate ...
regarding the family and family vaues);, Muiphy, supra pote 6, at 1112-14 (discussing
coromentatoss’ calls for “rencwed atiention to ‘mozality’ in family law™).

56. 1in the Idaho case abolishing caminal conversation, the 1daho Supreme Court took the
apporfunity to pledge its commitment to mamiage: “While this Court does pot condooe adultesy
and continues 10 hold mamage in the highest esteem, we are persuaded, for the reasons given.
that the action pursued by [plaintff] does not serve to protect the institution of matriage.” Neal
v.Neal, 873 P.2d 871,875 ({daho 1994).

57. 3 WILL\AM BLACKST@NWE, COMMENTARIES *140 (1768). Refzrring to the civil injury
aspect of adultery or ciminal conversation, Blackstone said “'[sjurely there can be no greater.”
Id

58. In a move limited context, 1 attempt the inverse of what Professor Anita Bemutein did
in her anicle, How to AMake a New Toit: Three Paradoxes, supra note 45, at 1544.59. Professor
Bemste inexamined the charactetistics of new tons that have succesded in garaesing general
recogpition. /d. 1examine what legal and social forces brought about the demise of two weli-
esmblished toit theories. 1t is interesung to note that the cbaractecistics of swooessfy) tort
waneabes, if applied to crbmnall conversation and alienation of aff ections, would tend o predict
success, Bernstein posi'ts that coascrvatisio is the enemy of aspiring torss. Id. at 1543, Cruainal
conversation and alienation of affections seem to have a strong cousavative base. The specific
characieristics that Bermstein identifies which favor recogpition arc lacking novelty (being
gounded in common law riles), being less tost-like and more firmly rooked in contract and
property, and being poctrayed as free of individual human creation or spomscrship. /d. at
1544-59. The old \orts of cmina) conversation and alienation of aff ections cae ¢laim all of
(hose characteristcs. lronically, property and contrect connections have provad detrzmental to

the torts, fuclng the powerful spoiise-as-gropetty criticism.
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marriage should be recognized. * The proposed modified tort is created
from elements selected from criminal conversation. and alienation of
affections. It gives the old torts a new career.

In the final analysis, I am not sanguine about the longevity of criminal
conversation or alienation of affections in the few jurisdictions that cling to
them. Nor am I optimistic about a groundswell of support for the revised
interference with marriage tort offered herein as an alternative to the old
torts. First, the ideal of the marriage relationship with exclusive sexual
relations is not desired or valued by Americans as much as it is politically
expedient for policymakers to say it-is. Society recognizes that the
prevalent state of affairs is the existence and tolerance of competitive
conduct (interference or attempted interference) by third parties that

59. In this second objective, I must face the uphill battle that Professor Bernstein describes
in How To Make a New Tort: Three Paradoxes. Bernstein, supra note 45. Note, that I try to
avoid the damning characteristics (identified by Professor Bernstein) of novelty and individual
sponsorship by styling this tort a “modified” tort. My proposal to reconsider the old heart balm
torts is -not, however, avant garde. Two scholars-who are sympathetic to feminist issues have
called for reconsideration of the other two, heart balm torts.. Professor Jane Larson called for
recognition of a new tort of sexual fraud, drawing from the old tort of seduction. Jane E.
Larson, “Women Understand So Little, They Call My Good Nature ‘Deceit’”: A Feminist
Rethinking of Seduction, 93 COLUM. L. ReV. 374, 379 (1993). Although not proposing a new
tort, Professor Mary Coombs revisits the role of feminists in advocating abolition of the tort of
breach of a promise to marry. Mary Coombs, Agency and Partnership: A Study of Breach of
Promise Plaintiffs, 2 YALE J.L, & FEMINISM 1, 11-17 (1989).

I do not argue that the other heart balm torts, breach of a promise to ‘marry and seduction,
are worth: preserving or resurrecting. Those torts pose greater problems than alienation of
affections and criminal conversation, and they do .not serve as great a public purpose.
Feinsinger, supra note 11, at 1008-09. In one of the earliest articles applauding the legislative
abrogations of the heart balm torts, Professor Feinsinger recognized that distinctions could be
drawn: -
There will be little regret at the passing of the action for breach of promise to
marry. But there is room for an honest difference of opinion as to the actions
of alienation of affections and possibly of criminal conversation, which have
long been sanctioned as indemnifying private injury, preserving the family
unit and punishing public offenses.

Id. at 1008; see also HARPER ET AL, supra note 8, at 535 (questioning whether “all four actions
should be lumped together,” and noting that breach-of-promise to marry is more likely
susceptible of improper use than is alienation of affections).

I think it is unfortunate that alienation of affections and criminal conversation became
inextricably intertwined with breach of a promise to marry and seduction in the maligned
category of “heart balm” torts. See Larson, supra note 59, at 394 n85 (explaining that breach-
of-promise to marry was the primary target of the anti-heart balm movement). The first
legislation passed to abolish heart balm torts, the Indiana Act of 1935, eliminated all of the torts
in one fell swoop, and that legislation served as the model for later legislation. See Feinsinger,
supra note 11, at 998-1008. Professor Kane, writing in 1936, noted that the one common
characteristic of thése different causes of action was “sexual misbehavior.” Kane, supra note
42, at 65.
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challenges the exclusive intimacy of marriages. Second, the signature
features of American society are its free-market, capitalist economy and its
democratic govemment. The dominant aspects of this society have become
competition, libertarianism, and individual autonomy and rights. Generaily,
we like owr markets, whether commercial or sexual relations, open and
competitive; in such a society, “interference torts” are not likely to be
favorcd® Third, the last century has seen an incremental shift in power
from males to females, with females finding a voice to express themselves
in society and law, Many women and female legal scholars have favored
the abolition of these toits because they treat women as inferior and
subordinate to men and as helpless victims of the power of men. It is not
clear to me that abolition of criminal conversation and alienation of
affections was i the best interest of women, or that continued
nonrecognition of the torts is in the best interest of women. Nonetheless, 1
do not think that femim'st scholars or politicians are likely to support
retention of the old torts or adoption of a revised tort. Perhaps 1 will be
surprised.

Part II of this article briefly discusses the historical roots of the torts of
criminal conversation and alienation of affections, their general acceptance
in the United States, and their eventual general rejection. Part I1I states the
reasons commonly atticulated for abrogation of the torts and explains why
those reasons are generally unpersuasive. Part 1V undertakes to explain the
changes in the context of evolving tort law and socia! values and morality.
The discussion in past IV provides a more cogent expianation for the
abotition of the tors than the reasons usually articulated. Part V presents
reasons for recognizing a revised tort theory of intentional interference with
oaiage. Part VI describesthe revised tort theory.

60. See Dobts, sigma note 24, a1 336; see also Paul D. Carriagton, A Senare of Five: An
Essay on Sexuality and Law, 23 GA. L. ReV. 859, 869 (1989) (describing the positions on legal
1egulation of sex taken by his hypothetical “Sexual Liberwanan Senator”—allowing individual
selecting and “‘free flow” withitfle regulabor—as “‘con@nicot oot caly with capstatiam, but also
with the polit cal andmians of demooracy, embracng both individiml Greedom and equal nights
to s2lf-a0vancement™),
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II. CRIMINAL CONVERSATION AND ALIENATION OF
AFFECTIONS: AN ABRIDGED HISTORY

A. Pedigree

The laws of many societies throughout history have declared adultery to
be illegal and punishable.” Some other generalizations can be made
regarding ancient civilizations’ laws regarding adultery. A man was
permitted to kill the seducer of his wife with no legal repercussions for
himself.®? Also, married women who committed adultery were treated
more harshly than married men who committed adultery.® Moreover, the
punishments meted out were often gruesome and barbaric, such as the
mutilation of the adulteress or the devouring of her by dogs.** Some
punishments were intended publicly to disgrace the adulteress, such as the
infamous “running of the gauntlet” in the nude or semi-nude.® The reasons

61. See generally Daniel E. Murray, Ancient Laws on Adultery—A Synopsis, 1 J. FAM. L.
89 (1961).

62. In many societies throughout history, the law excused killings under such
circumstances, although some required a discovery such as that described in the hypothetical at
the beginning of this article—adulterers engaged in flagrante delicto. For example, in England
in the ninth century, the laws of Alfred the Great provided that a man could fight without
becoming liable to vendetta if he caught another man engaged in sexual relations with his wife,
daughter, sister, or mother. Alfred 43 § 7 (cited in THE LAWS OF THE EARLIEST ENGLISH
KINGS 85 (F.L. Attenborough ed., Russell & Russell, Inc. 1963) (1922)); Murray, supra note 61,
at 99-100 (noting that under the laws of William I, although the state was prohibited from
inflicting death for adultery, the husband (and father and son) were permitted to do so,
apparently on the rationale that “[a]ggrieved husbands were going to kill the parties no matter
what the law prohibited”); see also JEAN BRISSAUD, A HISTORY OF FRENCH PRIVATE LAW 139
(Augustus M. Kelley 1968) (1912) (noting that, “[i]n the latest stage of the law,” a husband lost
the right to ill his wife if he catches her in the act, although it was not too difficult to obtain a
pardon if he carried out the execution).

63. BRISSAUD, supra note 62, at 139-40 (“Civil legislation never treated adultery of the
husband as it did that of the wife.”) ; Murray, supra note 61, at 8 (“The man paid a fine and the
woman was burmned alive.”).

64. Murray, supra note 61, at 92-93, 95. The laws of Manu are particularly gruesome for
both the adulterous spouse and the partner:

If a woman made insolent by (the rank of) her family, or by (her own)
parts (beauty, wealth, efc.,) should prove false to her husband, the king
should have her devoured by dogs in some much-frequented place.

He should cause the evil man to be bumed on a glowing hot iron couch,
and they shall place pieces of wood about it till the evil-doer is consumed.

Id. at 95-96 (citing HOPKINS, THE ORDINANCES OF MANU VII-XIVII, at 237 (1891)).

65. BRISSAUD, supra note 62, at 137-38 n.7; Murray, supra note 61, at 103; see also Jacob
Lippman, The Breakdown of Consortium, 30 COLUM. L. REV. 651, 654 n.19 (1930). Writing
about the running of the gauntlet penalty for adultery, Brissaud notes that “it turned into the
obscene and burlesque, so much so that the penalty was more scandalous than the offense
itself.” BRISSAUD, supra note 62, at 137-38.



33:0985] 1WO OLD TORTS LOOKING FOR A NEW CAREER 1003

for the illegality and the harsh punishments differ with different societies
and periods of history, but seveial major reasons can be identified: sin,
bastardization of family iine, destruction of unity of the family, and
violasion of a man's property right.%® One comuwentator suggests that
common to all societies that declared adultery illegal was the notion that
adultery is an affront to a man’s pride, being forced to recognize that
another man is sexually superior and thus is able % lure away the cuckold’s

wife.® The history of iegal treatment of adultery has aot been a proud one,
but it does attest to the seriousness of the injury mfliceed on the spouse and,
perhaps, the saciety.

The immediate histotical roots of the American torts of alienation of
affections and criminal conversation are in seventeenth centuiy English law,
Although alienati'on of affections was not recognized in England it is of the
lineage of the tort of seduction or enticing away of a servant.* Blackswone
enuruerated three causes of action that a husband might bring for injuries
relating to his interests in his wife: abduction or taking away of the wife,
adultery or cnmina) conversation, and beating or otherwise abusing the
wife.® The basis of the torts in England is waced to the rule, recogniaed at
least by the thirteenth centuty, that a master could rccover from a person
who beat or otherwise injured his servant or apprentice.™ There were three
features of the action: 1) violence had to be used against the servant; 2) the
action was for the loss of the service, and was distinct from the action given
to the injurcd servant for his injury; and 3) there was not a requirement of a
confract between a master and servant—the acion was glvcn because there
was a state of service, and the service was lost due to injury.

66. Muray, supro note 61. as 89. One of the rmmsans, bastydimlion or uncensinfy
regardog paiemity, explains in pant why adultery by a wife was considered worse and was
r2xd more harshly; uwocerainty egarding patemnity could sesult in family propesty passing to
streangevs.  BRISSAUD, supr o noke 62, at 140, Lippinen, supro oofe 65, st 655.

67. Muray. supronote 61. at 89.

68. HARPER ET AL, P70 DOte 8, al S04 (*Todsy few wuuld rcgard (be ‘abdcBoD’ Or
‘enticement” ofaw\feaaumapmﬂxmmndwdnwmngmfemm
of giving CaEzrns Oc 0n amy theury thet the btusband has @ ‘ proparty aierest’ m hey body. The
usual acioo [0 many junsdxtion is for akenston of affectians of cither spaee . ., 7); Gregory
L. Thougram, Nose, The Swit of Alienation of Affecons: Can its Exinence Be Jwtified Today?,
S6ND. L Rev, 235, 241 (1980) (explaming that the tort of abxf.rBm, Dased on the husband's
aropnety interest i i wife, beame unacceptable in Aovedcs and was replaced by the tost of
alienation of affections),

69. 3 BLACKSYONE, supra note 57, at *139; Quin v. Walsh, 732 N.E.2d 330, 334 n.I|
(Maz App. Ct. 2000) (citiag BLAQ®TONE'S COMMENTARES).

70. Oobhs, supro pote 24, at 338; Lippmaq, sup:o BOE 65, at 653.

71. Jolm H. Wigmote, furerforece With Social Relarions, 21 AM. L. REV. 764, 76566
(1887).
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In 1350, the Ondinance of Labourers was enacted in England in response
to labor shortages resulting fiom a great plague. The ordinance bound
laborers, free and bound, to remain in the service to which they were bound,
and imposed a jail sentence on a laborer for a violation. The ordinance also
created a remedy for the employer against any person who received and
retained a servant. Th(s statutory action, unlike the common law action,
required an express contract to serve for a defim'te term. ” Thereafier, the
two actions, common law and statutory, became mixed.”” The action for
trespass on a wife developed separately from an action de trespass facra
femina, which was brought jointly by husband and wife.”* However, the
loss of service doctrine, first recognized in the context of masters and
servants, came to be applied to the husband-wife relationship so that a
husband had an action for the loss, through violence, of his wife’s
consortium.”® The next extension was to permit recovety when the loss of
consortium was due to enticement rather than an act of violence perpetrated
on the wife, although there was no supporting precedent for such
recove(y.” The English cases did not recognize an action for simple
alienation of affections; tather, the injury was that the wife was enticed to
leave her husband’s home.”

Finally, with the diffcremt doctrines and statutes regarding recovery for
loss of services by a servant mixing and merging, the requirement of
violence was lost, and the term '‘servant™ was enlarged from i% original
meaning. These developments led to the recognition of a broad new
principle of contract law in 1853 in Lumley v. Gye™ that interference by
persuasion with any contractual relationship was actionable.”

72. Id at766.

73, /d. al 766-67; see also Note, Tortious Interference with Contractual Relations in the
Nineteenth Cennwry: The Tronsformation of Property. Contract, and Tort, 93 HARY. L. REv.
1510, 1515 0.22 (1980) (nohng that statulory causes of action were incopaaled iato tbe
comumop law by the end of the 18th century).

74, Wigmmare, supro note 71, at 769.

?5. id Modern characterizations of criminal comvermtion as having been based oo
recogntion of a husband’s peoperty interest iny his wife are correcl. See. e.g., 8 WMLLIAM
HOLNSWORTH, A HSTOR Y OF ENGLISH [ AW 430 (1925) (“The bushand *s ouaes in his wife’s
couspcuum, unlike the pareot's interest in the consomiura of his children, was consudered to be
sufficiently proprietary to support an acMop of 17espass.”); see alse Lippman sipra note 65, at
651-73 (dmcussing the ropaty basis for the fort).

76. Wigmoie, supra note 71, at 769 (citing Wimsmore v. Greenbank, Willes 577, 125 Eag.
Rep. 1330 (1745)); see also Feinsinger, supra vote 11, at 992 (citng W irsmore).

77. Feinsmger,sagra note 11,at992 n.75.

78. 2EL & Bl 216, 118Enp. Rep. 749 (Q.B. 1853).

79. Wigmoer,syprapole 71, al 770. see also Note, supra note 73, at 1522-24 {discussing
the three ways in which Lumfey “‘oansformed” the pre-exisiing law of tnnd-pTy interfaence).
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B. Acceptance

The husband’s right of action was recognized early in the United States™

in all states except Louw'siana, which did not recognize either criminal
conversation or alienation of affections." The Married Women’s Property
Acts were passed, giving women a number of rights, including rights to
retain eamings, own propeisy, and bring suit on their own behalf® The

80. Necw York was the first stexe & recogpize U tort of alienation of affecticas in
Heomauce v. Jones, 47 Bub. 120 (NY. Geo. Term 1866). See, eg., PROSSER, supro mote 7,
§ 124, 31 918 0.29 (citing Heermance a3 first case in the Umited States to recogniae alienation of
affections); see also Kevansgh, supra note 26, a1 328 (same).

8l. Ths s enly parvally conect  The Louisiana Supreme Court definitively rejecwed the
(heory of alienat'ion of affertioas in 1927, Moulin v. Momeleone, 115 So. 447 (La. 1927).
However, a panel of the court had zppeared to recognise such a right of recovery in 1924,
Henneaey v. Wahlig, 99 So. 405 (1.a. 1924). In Hennessey, Ihe plaintiff brought man action
when his wife's petenis allegedly abducted bes. detmined her, and alicnajed her affecGons
wwa) her tusband, and denied plaintifi acces 10 hig wife, The amriage cccwrad afler
pAaintiff and his fiancee eloped. Citing Civil Code Article 231S 0o debictual liability, the court
stated as followy:

(The tushend 1s legally entitled © the posseasion and S0ciety of his wife,
and to ber aid and assistance, as loag as be complies with the obligations
arising from the contrect of marriage,

Any invasion of such marital nghia, whelher by the father or the mother
of the wife, or by a third person, without jusi or reascnable cause, necessarily
ndgifuies an acl aesuhing in damages 10 him, and imposes upon the
Tespacsey, by whose fault it bappcoed, the obligation of repaiang the 10jury.

Id a1 406 (crwtion omitted).

Whea the Lowisizna Suprane Court decided Mowlin about whree Yews laicr. it rejecied the
idea that an action for 2 maBion of affections cver had been reaognned in the ste, Regarding
Hemnaesxey, first, tbe count made the dubiows dishoctioo thal the cause of acton on Wivch the
Heraeoney soun allowed cerovery was slander, cot slicragon of affections. Sexand, the court
noted that, regerd)esa of what Hewmnessey beld, it was pot binding on the Mowlin court because it
was decided duning a bnef petiod of time when Ihe six-member Louisiana Supreme Court was
divided 2o two sections of thvee justices each. Moreaver, of the three jusiices who decided the
case, coc was serving leenporarily, and another was no longer on the court at the Lime Mowlin
was dended.

The AMoukin count gave four reasons for nol recognizing an acvon for alicnation of affections
31 2 {tne when a majonty of steaes did recognize it. First, camages for aliension of affectioes
ae punigve or excupidry, and Lowsnana taw does not authorze awarding punst ve dacage im
avil auans. Afowfin, 115 So. a1 448. Sevond, Lowis'iana’s Civil Code dectared mamage ¢o be a
avil amiras, and Loumimna law did not (and cxccpt in limited Arcumsuances, still does aot)
cecogniae a cause of achon for third-party interfevenec with a conact. /d. at 449. Third, under
Lown aana law, 8 husband had oo property mierest in the companionship, sarvioss, or aff ections
of his wife. /d at 451. Finslly, Article 2294 of the Code of 1825, the precursor of Anticle 2315,
would ot support such an action because it was: subject b0 the conskuctions and limilations of
the junsprvdence of Rome and France, and, the cowt esscried, “[i]t is camain that, under the
Roman and Spanizb |aws, there was no right of action for alienation of a wife’s affections.’” /d.

82 Olsen, supm note 5. at 1531: Paul Davis Faocher, Note, To Hove and Not Hold:
Apyirg the Discavery Rule 10 Lass of Consorniwm Clai as Siewmmirg from Premartial, Latent
frjuries, 53 VAND. L. REV. 685, 092 (2000). Professor Frames Olsen has characvenzed this
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passage of the acts required courts to do one of three things regarding
alienation of affections and criminal conversation: hold that the husband’s
right to his wife’s services was obsolete; hold that a wife had an equal right
to the services of her husband; or ignore the historical basis of the rights of
action and extend them t women “on the theory of equality.”® Most states
recognized a wife's right of action.¥ The Indiana Supreme Court, for
example, reasoned that the common law did give wives a cause of action for
alienation of affections, but, due to the legal fiction that the husband and
wife were one, the wife was procedurally prevented from asserting the
cause.®* The court insisted upon legal recognition of the cause of action of
the wife:

If there is any such thing as lcgal teuth and legal right, a wronged
wife may have her action in such a case as this, for in all the long
category of human r.ght there is no clearer right than that of a
wife to her husband's support, socicty, and affection. An invasion
of that right is a flagrant wrong, and it would be a stinging and
bitter reproach to the law if there were no remedy.®

The reasoning of procedural incapacity was criticized by at least one
commentator as being “incredible” because it ignored the fact that the basis
for the incapacity was the woman’s infetiority,” Thal commentator
described the theoretical basis for the extension as follows: “The historical
basis of these actions—loss of services—has collapsed and a new one,
violation of inherent marital rights, has been substituted.”® Thus, one
could argue that, n Holmes’ terms, alienation of affections and criminal
conversation had embarked upon ther new careers.”

change in the law as an amempt to make the fanly more like (he market. Although she
evaluates the acs as undeimining the malle-dominated hiecarchy of the family, she also sees
tem as “detrimental to women,” because they also undermined the alguistic elhic of the family
and thus left women open to the type of domination that prevails in the market Olsen, supra
note 35, at 1531-32,

83. Lippman, supra oote 65, at 662.

84 Brown, supra oote 11, at 476 (stating that “overwhelming weight of authaity”
recognized that Mamed Women's Preperty Acts removed a legal disability, thus giving women
right to maintain a right of action fer alienation of affecton); Feinsinger, supra note 1}, at
992-93. See also Lippman, supra note 65, at 662-66,

85. Haynes v. Nowlin, 29 N.E. 389, 389-90 {Ind. 1891); see also Gray v. Gee, 39 TLR
429,431 (K B. 1923) (recognizing that wife always had substantive right so consortium, but was
prevenked fiom bringing action by procedural disability prior to the enactment of the Married
Women's Property Act of 1882).

86. Haynes, 29 NE. at389.

87. Lippman, supra note 65, at 664,

88. M.

29. Id. at 672 (“[O)ur mantal law is the ouxome of rules of conhact corobined with
Chnstian ideology and modified by the historical process which Judge Holmes describes.”}.
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Some states, however, were reluctant to recognize such an action for
women. The Minnesota court, for example, reasoned that the action should
not be extended for several reasons: the principal reason for recognizing an
action for men, the possibility of illegitimate offspring was not present for a
wife; a wife suffers no disgrace when her husband commits adultery; and a
woman who would be a defendant in a wife’s action probably would not be
the seducer.”® The Wisconsin court refused to extend the action because it
feared a great increase in such lawsuits if wives were permitted to sue.
Moreover, the court reasoned, men, being men, involved in daily social
intercourse, can be expected to give in to temptation occasionally, whereas
women, who are busy with household chores, do not face such
temptations.”’

C. Rejection

Indiana became the first state to abolish legislatively alienation of
affections and criminal conversation.*> The Indiana act, entitled “An Act to
promote public morals,”” abolished all of the heart balm torts, including
breach of a promise to marry and seduction of a female over the age of
twenty-one. Notwithstanding the misogynistic rhetoric, such as references
to “gold diggers,” used to support anti-heart balm legislation,* many of the
leaders of the efforts were women.”> For example, the Indiana legislation
was spearheaded by Roberta West Nicholson, the only female member of
the Indiana legislature.” This period of time, the first “Sexual Revolution,”

90. Kroessin v. Keller, 62 N.W. 438, 438-39 (Minn. 1895).

91. Duffies v. Duffies, 45 N.W. 522, 525 (Wis. 1890). For a nearly contemptuous
treatment of the Wisconsin court’s reasoning, see Brown, supra note 11, at 477 (“To comment
upon this alleged reasoning would be impossible without approaching contempt of court.”).

92. 1935 Ind. Acts, ch. 208 § 1 (codified at IND. CODE. ANN. § 2-508 (Burns 1946
replacement volume)).

93. Id

94, Larson, supra note 59, at 397; see also Coombs, supra note 59, at 12-17 (discussing
the desire of feminists and womens’ groups to abolish heart balm legislation). For writing of
that time by a female academician, see Harriet Spiller Daggett, The Action for Breach of the
Marriage Promise, in LEGAL ESSAYS ON FAMILY LAW 39, 92 (1935) (describing plaintiffs in
majority of breach of promise actions as “unscrupulous women fortune hunters™).

95. Coombs, supra note 59, at 12 (recounting that women sponsored the anti-heart balm
bills in Indiana, Massachusetts, Colorado, and Ohio); Larson, supra note 59, at 397 n.93
(discussing women’s sponsorship of bills in Indiana, Maryland, and Nebraska).

96. Aching Hearts Are Itching Palms, Says Woman Legislator as Men Gallantly Pass
“Love Bill,” INDIANAPOLIS NEWS, Feb. 1, 1935, at 1 [hereinafter Aching Hearts]. Mrs.
Nicholson was a daughter-in-law of Meredith Nicholson, who was a famous Indiana writer and
United States ambassador to Venezuela. Time magazine, reporting on Ms. Nicholson’s
legislative efforts in support of the legislation included a photograph of Ms. Nicholson reading
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was marked by a reaction against the sexual repression of women and the
stereotyping of the idea] waman as scxually passive and modest.” [aws
and symbols that fit with the Victorian ideal of women had to go, as women
struggled to assert their individuality and autonomy.®™ Thus, women argued
against laws that gave them distinctive protections, asserting that they
wanted 10 special right and wanted to be treated in the same way as men.
For example, speaking to the Indiana legistature in support of the first anti-
heart balm bill, Robeta West Nicholson said, “Women do not demand
rights, gentiemen, they cam them, and lhcl%]ask no such privileges as these
which are abolished in this bill.”* Illinois'® and New York'® also enacted
anti-heait balm Jegislation in 1935. Although the anti-heart balm campaign
got off to a fast start with twenty-three states considering bills in 1935, only
cight states passed such legislation before 1950.'® In the 1970s, there was
another wave of legislaton and some court decisions abolishing criminal
conversation and alienation of affections.'”

Several points are worth mentioning about the first wave of the anti-heart
balm movement. Fisst, the withering academic cniticism that set the stage
for the legislative actions was directed at only one of the heart balm tors—
that was breach of the ptomise to marry.'® The battte cty'® of the heart
balm abolitionists in legislative balls and the media that fortune-seeking
women were using heart balm torts to blackmail men was pamanly about
real or fictional breach of promise plaintiffs!® Second, a pownt which

10 ber two childen.  Notiomo! Affairs: Women—Love v Bxtortion, TWME, Feb. 18, 1935, at 16.
The 7¥me amticle described her as, “Nandayme young Mrs. Nicholaon, sen years masried and
mother of two.”

97. Larsou, supro note 59, at 19899

98. Jd; Coombx, supra nose 59, at 14 CFor femmin wooen, | sugges, the (tweach of
promise] ceuse of acion was perceived as an idoological impedimen) to woman’s socia)
progress . . . .7); see also Redbard Tuzbmet, Note, Riles of Engagemery, 107 YaLe L. ). 2583,
2587 (1998) (“Femnmmes also exgrexsd coacen that the acGons ensconced marriage as the
epitane of 2 wumao's exitence end encowaged womeo to use mea for econame bene(its
rathey than to meet ther on equal ®erms.”),

99. Aching Hears, apira oote 96, at 1, 9.

100. 1935 (0. Lews 716; 11L Comp- STAY. 407190107 (1935).

101, 1935 N.Y. Laws 263 (1935) (amending the Civil Practice Act by adding §§ 61-a 0
614)

102. Larson, supre note 59, a1 3960 92,

103. M B.W. Smelair, Seduction and she Myth of the Ideal Woman, 5 LAaw & INRQ. ). 33,
96-97 (1987).

104, Lo, sugre note 59, a1 394 p.85 (aitmg artcles).

165, Professoy Kane asticulated it as the slogan “it’s a racket * Kane, supro pole 42, at 66.

106. 7d; Caomiz, ssgvU note 59, a1 12-13. Professnr Cooodn traces the punage of the

mg waman o two popular women writers of the tme, Anits Loot, who wrote the

bestseller Gentiemen Prefer Biondes, and Oorothy Dunhar 8camley. I Profeseor Lacson
descnbes the shiR in public opmin as folows: "In the eary twentieth cevamy, the
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intersects with the preceding pouwnt, the din about use of the heart balm torts
for purposes of blackmail and extortion was not well substantiased.'” Third,
the academic writing of the time did not unifonnly prarse the lcgalaﬁve
efforts to abolish criminal conversation and alienation of affections.

After the first wave of the 1930s, there was little critical re-examination
of the movement to abolish criminal conversation and alienation of
affections. A second wave of legislative enactments began in the 1970s.'®
The movement again was buoyed by fem'inist successes and “the dramatic
change in the conception of women” as autonomous, active individuals,
who were not mere companions to men, and consequently easy victims."®
The ceasons for abolition of the torts cited in the 1930s were recited again.
Writing in 1972, a comruentator stated that a “numerical majority of states”
still recognized the torts.""’ A commentator writing nine years later stated
that thirty swates and the District of Columbia had abolished or limited the
action for alienation of affections, and twenty-two states and the Distnct of
Columbia had taken similar action reganding criminal conversation.''> As
discussed above, no more than nine states now recogniae alienation of
affections or criminal conversation.”* In sbort, the movement to abolish
criminal conversation and alienation of affections was not a great success in

condemnation of mele s=xual aggression Uit bad ehaped earlier public opnion began to wane,
and male defendanls were acreazingly perceived as @mocerd topety of acheming and
brypocn Gca) biscRmailers ™ (assoa, apra note 59, at 393,
107. Femsinger, npro nate 11, at 1008<9; Kane, spro note 42, at 66-67.
108. Eg.
There will bedtle regret at the paasing of the action for breach of proouse to
marry. 64 there is roam for an banest i ffevence of 0P inioo as 0 the actions
of alienstion of affectons and possibly of criminal copversatiom, which have
long been sanctioned as indenuufyiog private wjury, preserviog the family
unit aod pumshing public o (fenses.
Foumnga, sspro note |1, at 1008;
With all its Galts, then, the action for alieoation of affectioes is on the whole
desireble, and while it should ne doubt be somewhat Iymited, such linitations
ghould not be peroutted to digwnish the desirable effect which the possibility
of mbrlity m this acGop now Nas i GXIATAQNE the ovenficnal byeaking up
of bormea,
Brown, sspaa note 1. a1 506, see also Kane, suyvu note 42, at 65.72.
109. Siaclair, supvz now 103, at 97.
110. /4; Larsmn, sapva aote 59, at 400.
111. William M. Kelly, Note, The Case for Retention of Couses of Action Jor Inienniona)
Inteforonce With The Maniral Relatioaship, 43 NOTRE DAMEL . REV. 426, 429(1972).
112. Kavamgh, sugro note 26, at 330.31.
3. Seesuprancte?.
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the first wave.''"* The sustained effort, over a sixty-five year period,

however, has been quite successful.

D. After the Fall

They just will not go away quietly. The abrogation of criminal
conversation and alienation of affections in most states has not spelled the
end of civil lawsuits based on adultery. Now the claims are pursued under
collateral tort theories—most commonly intentional infliction of emotional
distress.'> Some claims are pursued under the rubric of professional
malpractice when the third-party paramour is a clergyman,'® lawyer,
doctor,'" etc.

Another approach is that taken in Neal v. Neal.''® The wife sued both
her husband and his partner. The court announced that Idaho no longer
recognized the theory of criminal conversation, but it struggled with the
plaintiff’s battery claim against her husband. The plaintiff’s argument was
that she had sexual relations with her husband not knowing that he had
engaged in extramarital sex, and that had she known of his affair, she would
not have consented to having sex with him."® Thus, the wife argued that
sexual relations with her husband was an offensive contact, and her consent
was ineffective because it was obtained by fraud—the husband’s failure to
disclose a material fact. The Idaho Supreme Court reversed the dismissal of
the battery claim, holding that there was a genuine issue of material fact on
the issue of consent. '

In South Carolina, which legislatively abolished both criminal
conversation and alienation of affections, a husband joined his wife’s
paramour as a partner in his divorce action on the ground of adultery. !
The family court held the wife’s lover jointly and severally liable for the
husband’s attorney fees. The appellate court reversed, reasoning that the

114. Larson, supra note 59, at 396 n.92 (describing the anti-heart balm movement as “by no
means uniformly successful” before 1950).

115. See, e.g., Osbormne v. Payne, 31 S.W.3d 911 (Ky. 2000) (former husband bringing
action against priest to whom husband and wife went for counseling); Scamardo v. Dunaway,
694 So. 2d 1041 (La. Ct. App. 1997) (husband suing doctor who was treating his wife); Quinn
v. Walsh, 732 N.E.2d 330 (Mass. App. Ct. 2000) (alleging that defendant engaged in open and
notorious affair with plaintiff’s wife with intent to injure plaintiff).

116. See, e.g., Cherepski v. Walker, S.W.2d 761 (Ark. 1996); Bivin v. Wright, 656 N.E.2d
1121 (11l. App. Ct. 1995).

117. See, e.g., Nicholson v. Han, 162 N.W.2d 313 (Mich. Ct. App. 1968).

118. 873 P.2d 871 (Idaho 1994).

119. Id. at 876.

120. Id. at 877.

121. Heape v. Heape, 517 S.E.2d 1, 1-3 (S.C. Ct. App. 1999).
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family court’s decision was tantamount to a “quasi-revival of the torts of
criminal conversation and alienation of affection.”'?

Courts want the claims to go away, and they often dismiss them as
repackaged versions of criminal conversation or alienation of affections,
which have been legislatively abolished.'”” For example, a Massachusetts
appellate court rejected a claim that a defendant’s engaging in an adulterous
affair with plaintiff’s wife that allegedly became known to plaintiff, his son,
and the community at large constituted intentional infliction of emotional
distress.””* The court stated as follows: “An affair of the sort alleged here
would by most in our society be considered reprehensible and a cause for
sadness, anger and distress; we do not condone the behavior which is
alleged . . . 1 The court then went on to say, however, that such conduct
is not outrageous and utterly intolerable in a civilized society. '*°

The obstinance and tenacity of plaintiffs in bringing these lawsuits,
notwithstanding the general abrogation of criminal conversation and
alienation of affections, is instructive in considering the role of tort law.
Plaintiffs are being injured, and they want to pursue a legal remedy. If tort
law does not provide a means of civil redress, it is incumbent on members
of the legal profession to articulate cogent reasons for the decision. I do not
think most of the reasons articulated thus far are adequate to deny relief for
so great a harm and so great a wrong.'”’

122. Id at3.

123. See, e.g., Quinn v. Walsh, 732 N.E.2d 330, 333 (Mass. App. Ct. 2000); Nicholson v.
Han, 162 N.W.2d 313, 317 (Mich. Ct. App. 1968). In a Califomia case, a former husband sued
his former wife for intentional infliction of emotional distress under the following facts: during
marriage, wife had extramarital relationship out of which daughter was bom, but wife did not
tell husband that daughter was not his biological child until dissolution of marriage when
husband sought custody of daughter. Steve H. v. Wendy S., 67 Cal. Rptr. 2d 90, 91-92 (Cal. Ct.
App. 1997). The appellate court held that permitting an intentional infliction of emotional
distress claim on these facts would contravene the policy underlying California’s abolition of
the heart balm torts. Id. at 95-96.

124. Quinn, 732 N.E.2d at 330.

125. Id. at339.

126 1 d.

127. One of the most eloquent statements of this concern is in a leading treatise on tort law
by Professors Harper, James, and Gray, in which they question the wisdom of complete
abrogation of the torts:

Undoubtedly the actions in question have been subjected to abuses. What is
doubtful, however, is the wisdom of meeting such abuses by complete
abolition of all remedies. . . . It may well be that limitation on damages and
certain procedural reforms would have met the problem more satisfactorily
than complete abolition. Particularly in the case of alienation, grievous
wrongs are suffered and some of life’s most important interests ruthlessly
invaded. To abolish all remedy in such cases is certainly subject to serious
question.



1012 ARIZONA STATE LAW JOURNAL [Aniz. St. L.

I1l. CRITIQUE OF REASONS GIVEN FOR ABOLISHING CRIMINAI
CONVERSATION AND ALIENATION OF AFFECTIONS

It is possible, and perhaps even to be expected, that the reasons given for
abrogating these two tort theories would change over a sixty-five year
period. Yet, the reasons given by commentators, courts, and legislators
have remained largely the same, '

A. The Great Potential for Abuse/Extortion

These torts are particularly susceptible to the abuse of extortion and
blackmail. This is the grandparent of all the reasons—the one that was
given in support of the initial legislative efforts.?® First, as discussed
above, the theory of recovery for which abolitionists cited this reason was
breach of a 3’promise to marry, not criminal conversation or alienation of
affections. ™ Notwithstanding that fact, it was and, remarkably, still is
given as a reason far abrogating alienation and criminal conversation, "'
There were in the early 1900s newspaper accounts and a few cases
mentioning breach of promise actions that were described as blackmail*?
One writer, however, characterized those depictions as being driven by
“misogynistic backlash” to the Sexual Revolution, based on a fear of
women’s newfound assertiveness. '* Rezgardlnss of the reason for the
“blackmail” scare, modem commentators'”' as well as commentatots in the
1930s™° have observed that there was no effort to substantiate the
disproportionate use of the heart balm torts, in comparison with other tort
theories, for putposes of extortion. One commentator writing in the 1930s
argued that there were other rights of action which were at least as

HARPER ET AL, stpra nete 8, at 534-35.

128. For other ciitiques of the reasens, see Kelly, supra note 111, at 429.33, and Sones,
supranote 40, at 71-84. Soime of my crinque repeats some of theirs

129. See supra note 106 and accampanying text,

130. See supra notes 104-108 and accompanying text.

131. See, e.g, Neal v. Neal, 873 P.2d 871, 875 (Idaho 1994).

132, Coombs, supra note 59, at 15-16.

133. Larson, supra note 59, at 398-99.

134. Qarsam, supra note 59, at 395 n.91; Jomes, supra note 40, at 73-74; Kelly, supra note
111, at430.

135. Feinsinger, supra note 11, at 1008.09 (stating that “newspaper emphasis has created
an illusion of univesallity as to the evils of unfounded actions, coercive settlements or excessive
verdicts™); Kane, supra note 42, at 66 (“[T)here was some justification for the resentment over
the abuse of . . . breach of promise o marry, bt we may sevicusly doubt whether these abuses
were as wnuversal or as ineradicable as w0 necessitate the wholesale abolition ef cstablished
tights and cemedies.™).
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susceptible of abuse as the heart balm torts.*® In the end, the most that can
he said in support of this reason is that one may intuitively think that it is
true because of the great embarrassment that may be associated with sexual
misconduct and the publicity that such conduct will generate.”” Given the
prevalence of adultery in contemporary society, however, it is fair to
yuestion whether a potential defendant would fear the stigma and
ustracization that may have resulted during an earlier period. In sumrmary,
this is a reason for not recognizing alienation of affections and criminal
conversation that was dubious when given in the 1930s and is wholly
incredible now.

B. Archaic Torts Because They Treat Married Women As
Property of Their Husbands

Criminal conversation and alienation of affections should be abandoned
because they are based on the archaic notion that a husband has a property
interest in his wife. This reason is often articulated by courts'® and
commentators.'” It certainly has a basis in history.'® The dramatic
cxpansion of the third-party interference torts in 1853 in Lumley v. Gye has
been explained as the creation of a new type of property—contract rights.'*!
Before that general recognition of interference torts, the property interest of
the plaintiff was grounded in the status relationship rather than the
contractual rights.'* One response to this is to argue that although the
historical basis of the torts was the proprietary interest of the husband in his
wife’s body and services, this basis was purged when the rights of action
were extended to women. Professor Chamallas notes that when loss of
consortium claims were extended to women, they lost their property-like
features, and in their new sentimental and nonproprietary form, they lost
their favored status among torts.'® It is tempting to argue that, like loss of
consortium claims, criminal conversation and alienation of affections lost
their property basis when the rights of action were extended to women.
But, the argument goes too far. There is still a property element to the

136. Kane, supra note 42, at 67.

137. Larson, supra note 59, at 395 n.91.

138. Neal v. Neal, 873 P.2d 871, 875 (Idaho 1994).

139. Chamallas, supra note 5, at 341 (rejecting the torts in which “the wife is treated as the
property of the husband and the marriage is organized primarily to serve the husband’s sexual
and emotional needs”); McDougal, supra note 32, at 181.

140. See supra note 75 and accompanying text.

141. Note, supra note 73, at 1520.

142, Id.

143. Chamallas, supra note 48, at 528.
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torts.'* Indeed, one commentator argued that criminal conversation and
alienation of affections are property-based because -changes in the
relationship do not alter the rights; thus, he argued, the result of the Married
Women’s Property Acts should have been extinction of the torts rather than
their extension to women. *° There are property aspects of the torts even in
their current gender-neutral iterations: they do tend to infringe on the
autonomy of a spouse who chooses to commit adultery, and they require
third parties to respect the right to exclusive sexual relations—part of the
rights that “run” with the relationship.,

It must be admitted that there still are property characteristics of the
torts. Nonetheless, it is not clear why the mutual property interests in
relationships are as offensive as the former unilateral property interest i
body and services. Property in the feudal sense of ownership of tangibles is
not acceptable to describe relationships between people; property in that
* sense is far too limited for modern society. 1 . Such “new property” rights
based on relationships have not been considered as odious when aps)lied to
people as the old property rights based on absolute ownership.'” For
example, the plaintiff in a recent case sought to replace the property-based
rationale for criminal conversation with a marital obligation of fidelity that
was recognized by the domestic relations title of the Idaho Code.'® Indeed,
at least one commentator has called for a reconception of autonomy, so
valued by feminists, that rejects individualism and property and stresses the
importance of collectivism and relationships.'*’

144. Dobbs, supra note 24, at 354-55 (describing legal status which the whole world must
recognize as a form of property).

145. Lippman, supra note 65, at 659.

146. Charles A. Reich, The New Property, 73 YALE L.J. 733 (1964); see also MARY ANN
GLENDON, THE NEW FAMILY AND THE NEW PROPERTY (1981); Laura S. Underkufiler, On
Property: An Essay, 100 YALE L.J. 127 (1990).

147. See, e.g., Jack M. Beerman & Joseph William Singer, Baseline Questions in Legal
Reasoning: The Example of Property in Jobs, 23 GA. L. REV. 911, 947 (1989).

A more communitarian social vision of property rights would start from the
assumption that property rights are almost always shared, rather than unitary,
and that they ordinarily are created in the context of relationships. This is
true in the most important areas of social life, including the family, the
workplace, and housing. '
Id.; see also Green, Relational Interests, supra note 49, 29 ILL. L. REV. 460, 462 (distinguishing
relational interests from property).

148. Neal v. Neal, 873 P.2d 871, 875 (Idaho 1994) (citing IDAHO CODE § 32-901). The
Idaho Supreme Court rejected plaintiff’s argument, reasoning that divorce is the exclusive
remedy for the breach of any duty imposed by that code section. Id.

149. Jennifer Nedelsky, Reconceiving Autonomy: Sources, Thoughts and Possibilities,
1 YALE J.L. & FEMINISM 7 (1989).
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To ‘state the argument as a call for abolition of the torts based on their
historical roots is not to give it its full force. One of the commentators
writing about the torts at the time of the first abolition movement effectively
refuted that version of the argument:

It is also urged that a consideration of the history of the action
shows that it has no proper place in our modemn law . ... It is.
argued that the wife’s emancipation, which takes away the original
basis for both of these actions, should have resulted in their total
abolition. But this is an obvious non sequitur since the abolition
of the original basis for the action does not necessarily prove that
it has not still justification under modern conditions. *°

Professor Brown, after rejecting the archaic basis argument, went on to
conclude that alienation of affections, despite faults and the need for
limitations, was still “on the whole desirable” for its effect of “discouraging
the intentional breaking up of homes.”’”'

Like Professor Brown, I reject the historical basis as an argument for
abolishing criminal conversation and alienation of affections. I do,
however, recognize that there is still a property basis inherent in the torts,
and this merits examination. There are reciprocal property interests arising
out of the marital relationship. Some will consider this “new” property a
good thing. Others, including many feminists, will consider it bad and
argue that it still poses greater dangers to women than men. Women’s
autonomy regarding their bodies, including sexual and reproductive rights,
historically has been precarious, and remains controversial. Consequently, I
think it is more threatening for the law to sa 2y to a woman that she is limited
in a decision regarding sexual relations.’” Much of this was probably
embodied in the words of Roberta West Nicholson when she said, “Women
do not demand rights, gentlemen, they eam them, and they ask no such
privileges as these which are abolished in this bill.”'** Although reasonable
people can disagree about how harmful to women are these property rights,
I argue that, on balance, the good for women and society outweighs the

150. Brown, supra note 11, at 505; see also Norton v. MacFarlane, 818 P.2d 8, 12 (Utah
1991) (stating that obsolete procedural and property theories once associated with alienation of
affections are uniformly rejected, but that does not mean tort is no longer useful).

151. Brown, supra note 11, at 506; see also Kelly, supra note 111, at 431 (“Even though
the actions were originally designed to protect a fictive right and reflected a now-antiquated
view of the relation between the sexes, they have in the modem era taken on a very different
and worthwhile function—that of providing a remedy for injuries of a highly sensitive nature
while discouraging intentional disruptions of families.”).

152. For an excellent discussion of feminist criticism of commodification of sex, see
MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 230-36 (1999).

153. Aching Hearts, supra note 96.
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hann to women from restricting their autonomy. First, although significant
progress has beeca made toward econonuc eguality between men and
women, it is stitl true that many mamed women are, to a large extent,
financislly dependent on their husbands.' Moreover, marital instability
and divorce in many cases have a “more pronounced social and emotional
impact on women than on men”;'** that is middle-aged divorced men are
regarded more positively than are middle-aged divorced women, and the
market for sexual lia1sons is beteer for the men. Thus, 1 think women may
derive substantial benefit from a relational interest in marriage that carries
duties that must be respected by everyone. Second, 1 think that society
benefits from matriages that have duties of exclusive sexual relations, and a
communitarian perspective might require men and women to make some
sacrifices of individual autonomy for the good of society. '*

C. Potential Tort Liability's Nondeterrence of Extramarital Relations

A classic statement of this reason for abolishing the totts was given by
the 1daho Supreme Court: “Oewervence is not achieved; the nature of the
activities . . . that is sexual activity, are not such that the risk of damages
would likely be a deterrent.”™*? This is a matter of opinion, and there i no
empirical evidence to support it. Indeed, it is difficult to unagwne the survey
instrument and the polling techniques that would substantiate or refute this
speculation.'® While I join Professor Catrington in claiming no expertise
on the subject of sex," I think it is an equally plausible hypothesis that the

154. Lenare ). Weezman, TAe Economics of Divarce: Sociol & Ecarnomic Consaguences of
Property, Alimony & Child Support Awards, 28 UCLA L. Rev. 1181, 1241.63 (1981).

155. Olsco, supro note $5, at 1538,

156. 'Cammunitarians belicve thel even . . . in a righ<onacious society, rights have
I'tmits, and involve concomitant respoasibilises . . . . [They] suggested an agends 0 advance
comunanly held social velues withont unduly cooipromising urivideal rights.” Ackerman,
supro aote 47, at 650, Like Professor Ackerman, 1 am pot a cand-carrying communitenan, if
there is sisch a card. /d. at 652 n.11, 654 n29. 1 do think, bowever, that an approach that
recognizes some limimtioas on individual rights and autooomy for the good of society is, or
should be, en uregral past of relational tost theoty. Seg generally William J. Woodward, Ir,,
Contectarians, Communily, and the Tort of intevfearence with Contract, 80 MINN. L. REV. 1103
(1996) {d{smexing the cosummitanian eppmsch to the relstioas) tort of intexfervme with
contract). Some {eminist writees also have embraced a comvounitarian approsch. See generally
Nedelsky, w@ra pote 149 {discussing comounitarian reconceplualizadop of awtooomy and
coatrastag that with Liberalism's concept of aunonamy).

157. Neal v. Neal, 873 P.2d 871, 875 (1daho 1994); see also Newton v, Haidy, 149 LTR,
165 (K.B. 1933) (stading that people merely “drift %0 a sitiation™ withont considering the legal
upplications).

158. See jooes, svpre note 40, ar 84 n.176.

159. Carvingum, s:pra note 60, a1 859.
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prospect of tort liability could dampen she fires of sexual passion.'®

Because the financial liability will be placed on the outsider, the deterrent
effect would be achieved by making the outsider less interested in the
married person, not vice versa. Given that the outsider is likely to have
other options that do not carry all the tisks associated with the married
person, the additional risk of financial liability may deter the outsider.
Explaining another inteiference with relation tort, interference with
contractual relations in the context of employment contracw, Professor
Wonnell states that the objective of the tort is not to prevent the employees
from breaching their contracts, but instead to deter third parties from
inserfering; that is, the potential tort liability decreases the value to the
prospective employer (potential interfering third party) of the employee
under contract.” Thus, the tort of intentional intetference with marriage
would help narrow the market for the spouse considering extramar:tal
relations.

While ] do not argue that deterrence of interference is a sufficient ground
for the torts, that speculative effect seems to me as likely as the converse.

D. The Low Should Not Attempt to "Legisiate” Morality

Occasionally, a critic will say that the law should not attempt to legislase
morality.'® This 1eason merits little attention. As one commentator has
stated, “[I}t is absurd to suggest that the law bears no relationship to
morality.”™ Law will deal with issues of morality, but not every moral
standard or judgment will be translated into law.'*

The criticism about legislating morality may harbor a narrower objection
that the law seldom shouid restrict the consensual sexual activities of
adults.'® Perhaps that was the view of the attorney who disdainfully
reacted w0 the Hute/lmyer case on a television show: “Family values, this is

160. /d. at 887 ("[Hew sexually attractive, the Toty wooders, would be an available pardey
w hose emnhraee was accnmpanied by a wage and bank accowy garmishmewt?™),

161. Christopber T. Wonnell, The Contractua! Disempowerment of Employees, 46 STAN L.
REV. 87, 96 (1993).

162. McDuovgal, supra oote 32, at 163,

163. Ackerman, supre oote 47, at 661.

164. The classic example is wbethey law should vopase o dty to escue. See gemerally
Heyman, sigra note 47.

165. Michael E. Malamut, Propasal for Revision of Archaic Statutes implaoting Private
Conserse! Noncommercial Adult Sexual Comduct, 3 Law & SEXVALITY 45, 66 (1993)
{discussing crimipal law, says “laws aga’instfomication and adiitesy are prunanly aimed at
pressving 8 owral order in which @mamage is the oaly appropnale ielabenship for scxua)
expression”).
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1eally absurd, 1 mean, if it was the law of New York, could d you imagine?
This whole city would be, like, at the courthouse all the time.”

f.aw, throughout histoty, has regulated sexual conduct. 7 This should
not be sutprising in view of the fact that sexual mores are pivosal to our
society and community. ' Moreover, as Professor Carrington points out,
sexual conduct has as much effect on nonpamu?anh, often including
children, and society as do employment relations. Given that sexual
conduct has often pronounced eff'ects on others and on society, it is not
surprising that the law will regulate it. The law aiso will leave some aspects
of sexual conduct unregulated. Thus, the issue to be debated is not whether
law will regulate sexual conduct, but how law will regulate it.

E. Imtangibie and Speculative Damages that are Subject to Prejudice/
Unseemiiness of Trying to Assuage Lost Love With Money

While this argument may have had some appeal in the 1930s, thc
development and expansion of tort law make this argument anachronistic.'™
Damages for emotional distress arc recogniaed both as parasitic damages
and as stand-alone damages.'”' Raecovery is pemmitted for intentional
mﬂtctlon of emotional distress as well as negligent infliction of emotional
distress.'” The concems with the special problems presented by emotional
injuries, principally spurious claims, ultimately have not been found by
courts an adequate reason to refuse to recognize the injuries and a right of
recovery.'”

The argument that it denigrates the lofty emotions of love and affection
to award monetaty remedies for loss of those emotions is again an argument

166. Jones, supra nole 40, at 63 (quoting attomey who appearcd on Rivera Live (CNBC
television broadeast, Aug. 11, 1997)).

167. See generally RICHARD A. POSNER, SEX AND REASON (1992). Judge Posner describes
public policy since the beginning of the Chnstan cra as efforts to restnct sexual acuvity to
aamage, and be notes that most Amencans eubscnbe to that ideal. AL at 243, See also
CHAMALLAS, Supro mote 152, a1 218 (“Despite its intimate chacacter, sexina) condct is haghly
cegulaled scvity, and the laws governing sex have beeo an espeaally active sile of stuggle
over the boemdary between acocpiable andlegally sancoonuble coaduxt ™).

168. Carriogton, siprae vote 60, at 903.

168. /4

170. Kelly, swpva note 111,at 432,

171. levit,supra note 48,at 140-46.

172. 1d.

173. Chawallas, supro note 48, at 496 (observing that evem opponemts of permitting
recovery for emotional injuries recogma® weakness of old arguments regardiag ease of
peacnting fake claims and diffiqilty of causalion); 1evit, supra aote 48, at 184.88 (disamsing
stncbes suhQaoGATME (he ceality and severtty o f emotioad) wynaes).
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whose time has passed.” The argument of feminists and other reformers
was that love and marriage are not like market relations in which
commodities are bought and sold; instead, the selfless emotion of love
obviates the protections provided by legal regulations, which are necded in
the commercial marketplace.”* The label “heart balm” was used during the
first wave of legislative abrogaWon to satinze the notion that money
damsges could make the heart feel better.”® Today, it is common practice
to award money damages when a plaintiff bas suffered loss of love and
affection. Indeed, Professor Chamallas has observed that a failure to award
monetary damages for emotional harm disadvantages women and devalues
the injuries that they suffer.'”’

F. Autempt to Piace Biame on A Third-Party When One or Both
Spouses Often Are Primarily to Blame / Marriage Was Worth
Very Littie If It Could Be Broken Up

These related arguments are encapsulated in a statement from an early
critic; “[T]he action for alienation of affections, and to a considerable extent
the action for criminal conversation proceed on the hypothesis of a perfectly
harmonious husband.wifc relationship destroyed or impaired by a
malicious, scheming and seductive intruder.”'”® 1 see nothing about the tort
theories that is based on such a presumption. Quite to the contrary, I think
these torts are based on the presumption that mamages are delicate
relationships, which often teeter in the balance. It is often sard that
amarriage is hard wotk. That belief recognizes that spouses have to deal
with many matters that are not always fun, including balancing budgets,
making decisions ahout children, caring for aging parents and in-laws, and
so forth. A third person, who offers the fun and excitement of sexual
relations unencumbered by these other weighty matters, might be an
attractive diversion, or morc. Or, as one commentator said, “‘even a
relatively ‘good’ marriage may be susceptible to . . . a Don Juan.”'™ The
torts of ciiminai conversation and alienation of affections declare providing
such sexual relations out of bounds.

174. Cbamallas, supre note 48, at 497 ({1}t is too late to complain about such a basc
featw:e of the tocw system, unless one is prepared to do away with large areas of toit liability.").

175. Tushnet, supra note 98, at 2598.

176. Note, supra note 27, at 1771 n.4.

177. Ctamallas, supra note 48, at497; see also Larson. supra oote 59, at 448.

178. Feinsinger, supro note 11, at 999.

179. Kelly,supra note ! 11,at431.
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Why, this argument queries, should a duty be imposed on a third person
not to interfere if the spouse, who wishes to engage, consents?'* 1 think the
answer should be that society values the relatonship of mairiage; society
cecognizes that because mamiage is not always a biissful relationship, it is
susceptible to outside interference; and finally, that because of these
considerations, society imposcs a duty on everyone to avoid interfenng with
marriages, at least by means of engaging in sexual relations with a married
person.'® This is the reason that I would recogpize fault on the part of the
third party who has sexual relations with a manied person.'® In a society
that putports to value relationships, particularly mairiages and famly
rclationships, and a tort law regime that has recognized expansive and
expanding duties to avoid injuring others, I think a duty should be
recogniacd not to interfere in an existing marriage. In my view, such
conduct is blammcworthy.

This argument against the torts also is based on the idea that there are
difficult causation and allocation of fauit issues that the law should not
address. The causation asgument usually suggests that the pmicipating
spousc has a Gee will that is not overborne by the acts of the third paity.

In tort terminology and theory, this is an argument about superseding
cause.'® Superseding cause has fallen into some disfavor among some
modem torts scholars under the rationale that it is inconsistent with a
comparative fault regime.'® Superseding cause analysis is particulasly

180. Sece. ¢g., OvaBS, swpro note 7, sl 1248 (“These Wets could slso oparate umjusily by
puniching the defeodant for couduct 1o which boih participania consent. ™),

18). Keily, sgvo acte 111, &t 431 (sdting (bat this argupan) agaast the toxts foauses oo
pumwy of plambi ff Spouse gnd de-IPdARZE maliioumes of wWiedoper's “asomll upoo

the mamageh

182. [ thank Professor Anits Bansian for her challcuging egument (hat, elthough the
unfaithful spousc may have engaged m blameworthy coaduct, the Gurd party has not. [ disagree
with that apapail but [ appreciate the fact that one who scrpty it wilt disagre with
recognitian of 8 V0t of intent onsl iotexf eyence with asammage.

183. See Note, ngwu pote 73, at 151820, In the English action © oowy dmage for
third gty exticement of a Sovant, it was Wanecessary 1o prove that the servant’s anll had bece
overcome by the acts of the third-party mlecferer. 74 at 1520, The ratiopale was that the
svam had 90 fiee will. /4 ul 1526.

184. Tue problem was eddresxed in English 1sw i» 1881 in Bowen v. Hall, ¢ QBD. 333
(188]). The cowt sevoed the Misrtoence witb cunfracd tort from its mixed bistroxa) ro08s,
which included the action of evticansant (that included the rule of atovenmg willl The court
|mied cotecmont actions 10 menial savants, and il amouneed that other ATfaTans were
actonsble if cffecied by a “malicious acl.” Note, supre note 73, at 1527; see also Mask P,
Gergen, Tornous Iarerference: How 1t Is Enguifing Commarcial law, Why This Is Nos Entirely
Bad and a Prudersial Rexponrse, 38 AriZ L. REV. 1175, 1204 (1996) (discussing Bowen).

125. See Teoy Chrtstlieb, Note, Wy Sigereding Cace Analyxis Shadd Be Abundaned,
72 Tex. L. Rev. 161 (1993); see also Oveas, suvo note 7, at 461 (explaming that Satemend
about mtcrvenmg and supeysedigg canses express conchraus, but they add a layey of amAssion
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objectionable when the harm that occurs was within the scope of
foreseeable risks created by the defendant’s conduct™ In human
behavioral terms, this is an argument about free will and autonomy.'?’
Again, this is a situation in which it is too late in the day for toit law to
refuse to redress injuties because of such difficulties. Consider, for
example the various causation standards that have been developed in tort
law and beyond, including the lost chance of survival theory in wioagful
death cases.'® Furthermore, comparative fault has become prevalent in
modern tort law, often crossing the chimerrcal boundaty between
negligence and intentional torts. That said, however, 1 do not see difficult
causation questions necessarily arising in all criminal conversation and
alienation of affections cases. The blameworthy conduct does cause
damages, whether it breaks up a marriage or not. '~ A spouse’s expectation
of sexual fidelity within marriage has been destroyed, and regardless of
whether the mairiage is destroyed, that is an emotional hairm directly
traceable to the acts of the interloper. In cases in which the plaintff claims
that the interloper destroyed the maniage, the causation and degree of fault
issues are no more difficult than many other types of tort cases, and they
can be add&ressed through various causaion standards (perbaps including
lost chance of survival), and if a court so chooses, allocation of fault.

In the end, this argument strikes me as specious. In the difficult
causation and allocation of fault issues they may present, these toits are no
different from many others that modem tort law does recognize. The
solicitude regarding the tortfeascr bemg blamed for breaking up a marriage
that may atready have been troubled is enigmatic.® Of course adultery
damages most marriages; indeed, some unknowable percentage of

rather thao providing guidance regarding liability); R{CHARD A. EPSTEIN, TORTS, § 10.12, al
269 (1999) (zecognizing 'bat himulations of liabilily based on “caussl intervestion” have been
“widely ciiicized™); ¢f” Kelsey L. Joyce Hoake, Nowe, Colkision atSea.: The Irreconcilobility of
the Supadng Cause and Pure Coorparwive Fault Docoines in Admualty, 74 WASH. L. Rev
159 (1999) (arpung that mzinteoance of superseding cause aoalysis is inconsistenl with the
adoption ofa pure conparative foull regime ip admiray law).

186. See, eg.. 00BAS, supva powe 7, § 192 RESTATEMENT, Spranoie 8, § 281 et h

187. Woodhard, supra note 156, at 113022, 1122 n.68 (emplaining that die cawsaton issve
is also ao issue aboul antenomy).

188 See. e.g.. Josepb H King Ji., Causation, Valuation, and Chance tn Persona) Injury
Tors Imvofving Preexisiong Condinons and Future Carsexperxes, 90 YALE L J. 1353 (1981).

189. Cf- Woodward, supru note 156, al 1122-23 (discazswg. both from individualist and
1elabouz] perspectives, the damage that an inlerferer causes in ao interference with ecoBact
claim)

199 As the Nebraska Supreme Coart obtaerved, “(a] aamage wetening on the briok of
domestic disaster should acvertheless be spared a shove overtbe piecipice.” COreazon v. Myers,
350 N.W.2d 526, 528 (Neb. 1984).
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mamages do not survive discovered adultery. Why are we worned about
the interloper being unfairly punished?

G. Improper Motivation of Revenge as Impenss for Bringing the Action

Some courss and commentators have stated that vindictiveness or a
desire to exact revenge are often stong motivations for suing for criminal
conversation ot alienation of affections, and such motivations have no place
in tort law.” The Idaho Supreme Court said, “Revenge, which may be a
motive for bringtng the cause of action, has no place in determuning the
legal rights between two parties.”'® [ disagree. 1 think that one of the
principal ccasons [ sue someone for hitting me on the nose is that 1 want
revenge for his violation of a right of mine. That motivation is not a good
reason to abolish the tort of battery. Indeed, some theoniae that the revenge
motivation is a basis on which all of tort law rests®> So, [ am willing to
concede that revenge is a powerful, and indeed usually the most powerfiul,
motivation for most crminal conversation and alienation of affections
actions. If the 1ight of action is denied, then the revenge may find some
other outlet. One possibility is a “blood feud."™ There are, of cousse,
other, more civilievd, avenues for cxacting revenge, such as going on a
television show and discussing how one was wronged by an adulterous
spouse and partier, and perhaps even fighting on that show.” My guess is
that most readers who place themselves in the hypothetical at the beginning

19]. Ooeas, supro ooke 7, at 1247 (siating that sonie courts and legistarures ithat have
abolisded the tors have deco moved in pait by the cooclus’ wonthat plaintiffs are motivated by
vindictivenes and a desire o oWlict harm).

192. Nea) v. Neal, 873 P2d 87], 875 (Idabo 1994).

193. Bagamm C. Zipusky, Righs, Hrongs, ond Recourye in the Law of Torss, 51 VAND.
L. Rev. 1, 100 (1998) (pumiting a civil cccowose thexy of vt law under which tort law is 2bowt
what the siie gives o those whose nghts have been vickied in place of the right 1o get even).
Cf Waher H. Beckham, Jr. ct al.. TOWARDS A JURISPRUDENCE OF INJURY: 'THE CONITVUING
CREATION OF A SYSTEM OF SUBSTANTIVE JUSTICE IN AMERICAN TORT LAW. REFORT TO THE
AMERCIAN BAR ASS'N 4.170 to 4-173 (1984) (hotaamfir TOWARDS A URISPAUDENCEL.  The
cominitee dicuszd the eppropramx® of punishmeot and recnbution and coacluded that
peunishment plays a usefu) outiet for the coumpwiy sense of pettice. A, at 4-172.

194. Zipursky, aygwe oxe 193, 21 83,

195. A more oestve and clective respouse reay be wat of the wife of 2 politician who
became the campaign chaicperson of her esdenged husband’s oppooent and offered details of
her bushand's unfartfulosss in campaigd oadges Aeportadly Unfoithful Lowmoker's
Greatest Foe is Wife, ADVOCATE (Baoo Roume), Aug 31, 2000, at I1A. A roosc atavistic
cesponse is Dusmard by Wood v. Cowart Ensers. Inc. in which the burband canfroued the
paamow and deat him with & pipe. In the battery claan, e court 1gjected the defemses of
ssmpooo of the risk and vnclean bands. No, 200044], 2001 Ala. Civ. App. LEX2S 498, at *1,
(Ala Ov. App. Aug. 17, 2001).
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of this article wanted revenge on the unfarthful spouse’s partner. That
seems to me a good reason for tort law to provide recourse rather than a
good reason to deny a right of action. Moreover, the loss of a sense of
retribution may lead to a loss of a sense of wrong. %

H. Interference Torts' Deterrence of a Variety of Types of
Conduct, Including Mere Persuasion

Professor Dobbs identifies one of the most disturbing characteristics of
all of the interference torts: they punish a broad range of conduct which can
be the means of accomplishing the interference, including mere persuasion
by speech.'”” This is what | consider the most effective criticism of
interference toits gencrally, and alienation of affections and criminal
conversation specifically. It is not, however, a concem that is unique to
these tort theories.'® Defamation and invasion of privacy are two well-
established tort theones that often linu't speech and other expression. First
amendment concems have added constitutional modifications to those tort
theories.

As Professor Dobbs points out, alienation of affections covers family
members who use speech to try to persuade another family member to leave
a spouse. It also could cover a friend who ties to persuade one spouse to
leave an abusive relationship. It could cover a potenttal paramour who
encourages one to leave a spouse so that they could have a sexual
relationship. It could cover use of “welephone sex,” *“‘chat rooms,” and
“cybersex" to interfere in a mamage.'” | think Professor Dobbs is right
that this tort potentially goes too far in punishing too much conduct. As
with other interference torss, it becomes necessary to define what constitutes
an improper meaas to accomplish the interference. As [ discuss fiurher
below™ 1 favor a narrower intentiona! interference with marriage toit that

196. Speaking of the role of rembuton in ciounal law, an English jega! scholar expressed
this view well: *“Without a sense of retibulyon we may lose our sense of wrong. Reoibusion in
puoishment is an expresgion of the commumay's LsTPprovel of came. and if this reqdumian is
not given (CToEDIlion the disappruval may also distppear.”™ TOWARDS A JURSRITENCE, Spro
pote 193, § 4-175 (quotiog A. GOOPHAART, ENGISH LAW ANDTHEMORALLAW 92-93(1953)).

197. Dobbs, supra note 24, at 36)-63.

198. [ thank Professor David Robor$oo for assuaging oy coocerns regardag this canaso
of crimina) converzadoo and alicnatey of affertions,

199. See Baie Lamastey, Lotesy Tread in Marital FToblems: Imermer Adultery, of
htp:/Awww nandotimes.com (last visied Oct 29, 200]1); Jemaifer Hasper, Sin Exists in
COyberspoce. Priest Declares On-Line Aduliery Virtually as lmmornf?, WASH. TGS, June 8,
2000, az A3; Sandy (awree Edy, A Virral State of Affairs: A Beter Way 10 Cheot: One Kiss
Leads to the Next and She Finds Herself at the Hilton, NAT'L POST, Des, 9, 2000, at 801

200. Seeinfra notes 35965 and accoMPanying text
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limits the improper means to engaging in scxual activity with a marced
person. As we havec been reminded in recent times, what constitutes
engaging in sex may vary from one person’s definition to another’s’™'
Most cases will not raise that issue, and those that do can be addressed,
perhaps by leaving what constitutes having sex to the jury.

1V. LEGAL AND CULTURAL CONDITIONS CONTRIBUTINO TO THE DEMISE OF
CramMaVAL CONVERSATION AND ALIENATION OF AFFECTIONS

A. Evolving Tort Law: Some Torts Are More Equal Than Others

The twentieth century was a period of rapid expansion in American tort
Jaw with recognition of new torté, new elements of damages, and new
duties. New torts have included invasion of privacy, intentional infliction
of emotional distress, and wrongful termination in violation of public
policy.” New damages have been recognized in many contexts, 'mcludl'%
emotional distress, loss of enjoyment of iife, and Jost chance of sutvival.
Duties 1ecognized under the theoly of negligence have expanded
substantially, including duties to rescue and to protect against third.paisty
crimina) activity. Indeed, the history of toit law over the last century can be
summanzd in a word—expansion.” Of course there have been periods of
time and areas of tort Jaw in which contraction rather than expansion
occurred. In the midst of the general ex ion, the beart balm toits stand
out as a iare instance of contraction. Although candidates for new
torthood often do have to be pushed hard for recognition, and some £3il,* it

20). Qunsaidey, for example, Pressdent Clioton's epeech in which be proclaimed that be “did
not have sexual relations with that woman(}, Miss Lewinsky.” Jeanifer Q. Hickey, Natfion: The
Levinsty Scandail, INSIGHT MAGAZINE, Jap. 4, 1999, a1 14. Also, rccenl reports indicate that
tecuagens do not coasuder engaging in oral sex as “having sex.” Karen S. Petenan, Teenagws
Define “Having Sex" Differently, CHCAGO SUN-TIMES, Nav. 19, 2000, &t 31, see olso Pamela
Sotmsean, Are You Cheoting?, ESSENCE, Jan. 1, 2001, at 163 (discussing whetber emotional
attachiments o0 nAnspouses constitvee marieal infiddlity).

202, See generally Bemstein, supro matke 45 (discussing characteristics of successful new
orts).

203. See. eg., Toomas Koenig & Michael Rusmd, His and Her Tor1 Reform: Gender
Injustice tn Disguise, 70 WASH. L. REv. [, 19-20 (1995) (discussing twentieth century
expansioo of tort law to recognize emotional, dignitary, and relational harms)

204. Dowling, supra aote 46, at 488 (discusxag gevsra) expansion of tort law in (wentie
cenfury),

205, /d. at 489 (calling heart bala legalstiog “probably the best aodern example of
cestricting tort liability”).

206. Bem<tein, supro note 45, at [ 544.
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is a bizarte occurrence for established toits with pedigrees to be abrogated.
What aspects of tort law help explain this dem'ise?

1. The Less Than Spectacular Rise of the Ethereal Torts

Since the early twentieth century, there has been a movement in
Amexican tort law to leosen it from i meorings in recognizing recovery for
only injuty to physical person and property. One stiand of this development
has been recognition of emotional or mental injuries. Although mental
distress couid be recovered as an element of parasitic damages before this
movement ®®’ the coutts were reluctant to permut recovery when the only
injury suffered was emotional’® The other strand was recognition of
injuties to relationships. Until Professor Leon Green began championing
the cause of relational injuries in the 1930s,”® American tort law paid little
attention to such injuttes as a distinct type of tort recovery. Pvofessor Levi
combined these two strands of development in the term “etherea) torts.”'®

The evolution of tort law in this century has seen the growing
recogintion of tort recovery for both emotional injuries and relational
injuries. In the area of emotional injuries, for example, all or almost all
jurisdictions now recognizc intentional infliction of emotional distress or
the tort of outrage,’” which debuted in a 1948 Supplement to the
Restatement (First) of Torts2” Relationa) totts have not made a similar
widely chronicled march toward acceptance for a couple of reasons. The
first reason is that the categoty of relational torts does not have boundaries
that are as djstinct as those of the emotional distress torts: some torts are
full-fledged members of the relational torts club while others have partial
memberships. Second, most of the relational toits are not new; rather, they
have existed for centurtes, but it is only in the last century that they have
come to be considered as redressing injuries to relationships.

The category of relational torts is amotphous, consisting of a few pure
relational tort theories and many occasional relational tort theories.
Defamation, > malicious prosecution, and invasion of privacy, for example,

207. DORSS, supro note 7, a1 822; Levil, supro note 48, at 142,

208 Duoess, supra note 7, a1822; Levit, supro note 48, 2 142,

209. See. e.g. Green, supra note 49, I6ON GREEN, CASES ON BUURES TO RELATIONS
(1940).

210. Lewit,supra note 48.

211. Dopes, supra note 7, at 826; Cazl Tobas, /ntenNonal Infliction of Mental Distress in
Montana, 57 MONT, L. ReEV. 99 (1996).

212. DOBAS, supro pote 7, at 825; Levit sngwa note 48, at 142.43.

213. Defamabop ¢comes close to being a pure celationa) tont. Professar Greet obacrved that
“the defamatory harm 18 by & very aahme wost apposite 10 relations) at=rests.” Green, supvo
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are not “‘pure” relational torts, but instead occasional relational toits, that is
to sey, these sort theones do not cedress only injuries to relationships,
although they may be employed in that context in an appropriate case.
Perhaps the only pute relat:onal tort ofrecent vintage is wrongful discharge
in violation of public policy.?’* Moreover, two of the emotional injury tors,
intenti onal infliction of emotional distress and negligent inflicton of
emotional distress are occasionally relational torts, often invoked in the
context of relationa! injuries, but not applying exclusively in that context.

The second reason for the quiet march of relational toits is that most of
them have existed for a long time, but they were not, until the twentieth
century, thought of as redressing relational injuries. Loss of consortium, a
derivative tort claim, was recognized at common law in England. It was
considered, however, as 1edressing an injury to pmpcay—in;my to the
bundle of consortium interests that a husband had in his wife?”® Loosed
from i% propoity basis?'® loss of consorsium has survived and even
expanded, recognized in all jurisdictions for spouses, and recognized in
some jurisdictions for loss of consortium of other family members, such as
parents, children, siblings, and grandpaltms.m Alienation of affections and
ctimu'nal conversation, like [0ss of consortium, were recognized as relational
torts once the old propetty basis for the toits was undenmined by the
Married Women's Property Acts.2'® There is still some debate regarding
whe;ﬁer interference with business interesi is & propeity or relational
tort.

note 49, at 474, The yjury oo which the Wit focuses 6 damage 10 rputanion. Becmse
1epulaton cxisl$ smong commumtics and groups of people, defamation iodirectly eddresses

214. Altwugd mterference with busioess or congechn) relanons is a pure relahosm) o6y, it
13 not oew, The seminal case recognizing the tort is Lumley v, Gye, 2 E&B 216, 22 L1.Q.8.
463(1853). But it arguably haces back lo fourteenth century England. Dobbs, supra note 24, at
336. But see Gevgen, supro pote 184, at 1200 (discssing \hree theones reganding coois of the
tort), According & Professee Gergen, the pre-history of the tore depends on which of the three
(00t one selecks. Jd at 1200-01 n.138, See also Note, supra oote 73, at 1510 (dBarming the
pre-Lumley anlecedents of the tort),

2]5. Seesupra nokes11-]3 and agcomgaoying ext.

2]16. Lippsnan sgso noke 65, at 653-54; Chamalins, supra nok 48, at 528.

2]17. O0ReS, supra note 7, § 310, Chamalas, supra nowc 48, at 502 & n.151, 514.

218. O'Neil v, Schuekardt, 733 P,.2d 693, 696 (Idsho 1986) {“The action for alienstion of
affecuons evolved fiom an action pfotecting pioperty interests 10 one peotecting relatiooal
m\aests"). For (yibasm of the extanaion of the 103 40 women once the gropesty basis was
cradiated, see Lippmac, supra pote 65, &t 659.

219. Joseph M. Perillo, Misreading Oliver Wendell Holmes on Efficiem Breach end
Tortiows Interference, 68 FOrDaM L. Rev. 1085, 1100 (2000) (coatrasiing Ihe pcoperty
characaezation of Epstzin witk the celstional ctmaaanzafian of other cooun-nedors)
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The expansion of the emotional and relational injury tor& has not,
despite much writing about them in scholarly journals, been an unqualified
success story,”” As recent commentators have noted, the torts redressing
emotional and relational injuries are second-class citizens in the toits
hierarchy.™ Courts remain skeptical about many issues, including proof of
the harm and the causal connection between the defendant’s act and the
harm. Consider for example, the tort of negligent infliction of emotional
distress for injury to a third party—-bystander recovery. In the prototypical
case, a parent sues a defendant who, in the parent’s presence, negligently
physically injures the parent’s child—defendant negligently drives a vehicle
and strikes the child as the parent watches.”® Most jurisdictions have
recognized a right to recovery for bystander emotional distress,”> but they
have strulgglcd with the restrnictions that should be placed on such
recovery." The uneasiness of courts and some legislatures with bystander
recovely should not be suiprising. 11 has weaknesses from both strands of
cthevea) torts: it provides recovery for an injuty that is both purely
emotional and it is, in a sense, a relational injuty, in that some relationship
(usually family) is required for recovery. The injury is not actually an
injury to the relationship, but the emotional distress that results is a product
of the relationship. Thus, proof of the relationship serves to corroborate
that extreme emotional distress likely would result from observing inju1y to
the person.

The demise of criminal conversation and alienation of affections began
in the 1930s as the ethereal torts were beginning their arduous ascent.
Crimminal conversation and alienation of affections have been, since the

220. Levit, supra note 48, at 163-74 (discussing ““significant institvtional bamers” that have
l'iumited development of ethexea) tors).

221. Chamalies, supro note 48, at 500 ("Like emotlonal hacms, relational injuries continue
to cank at the bottom of the legsl hietarchy of injurles.”); Levit, supra note 48, at 163-74,

222. Dilloov. Legg, 441 P.2d 912, 915 (Cal. 1968).

223. Consol. Reil Corp. v. Gotshall, 512 U.S. 532, 534 n.3 (1994).

224. California was the frst state to recognide such a tort recovery with disunct elements
that shauld be consi dered in Oilicn. 441 P.2d at 912-28. Because of concous that the tort was
Cowt Nghtened the ot and ransfarmed the Dillon consikeradons ino clcownls that roust be
proven in Thing v. La Chusa, T7t P.2d 814, 829.30 (Cal. 1989).

The Louisiane Sugreme Court fust recogniaed bystander recovery in Lejeune v. Rayne
Bronckh Hosp, 556 So. 2d 559 (La. 1990). The cowst articulated four elements that had to be
satisfied for recoversy. 7d. at 57¢. The legislature responded by enacung Civil Code article
2315.6, m which it adopted ithe elements from Lejeune, but restricted the family relationship to
specified reledonships--spouse, child, parent, sibling, grendparent, or grandchild. LA, QviL
COGE AXN. art. 2315.6, n.J 5 (West 1997). The Louisians Supreme Court arguably restcted
tecovety beyond the language of the srticle in 7raAan v. McManus, 728 So. 2d 1273, 1278-80

(La 1959).
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demise of the property underpinning, pure relational totts, and the recovery
is solely for emotional injuries. On the relational torts side, criminal
conversation and alienation of affections are like loss of consortium in their
recognition of remedy for injuries %o family relationships. They are,
however, more susceptible to criticism than loss of consoitium on two
grounds. First, in loss of consortium claims, the relative has been the victim
of some frcestanding toit, usually of the well-established variety, and the
relative has suffered some injuty, usuaily physical. Thus, the derivative
natute of the loss of consortium claim distinguishes it from criminal
conversation and alienation of affections. This point will be discusscd more
fully below. Second, in loss of consorti'um claims the relative has been the
unwilling victim of a distinct tort; in contrast, in criminal conversation and
alicnation of affections, the spouse may be a willing participant in conduct
that does not constitute a scparate tort,

2. Special Problems of Relational Torts

a. The Favored Dertvative Relational Torts

Setting aside the occasional relationa! torts, there are tort theories that
redress only injuries to relationships. Included among these are torts and
elements of damages that address family relationshi’ps (wrongfil death, loss
of consortium, criminal conversation, and alienation of affections), business
relationships (interference with business or contactual relations), and
employment relationships (wiongful discharge).”* Among these, wrongful
decath and loss of consortium are different from the othets in that they are
derivative, anchored to some independent tort to the relative of the
consorttum plaintiff, and usually™ a tort that caused death or physical
injuty. In this way, wrongful death and loss of consortium, are sunilar to
bystander negligent infliction of emotional distress. Tethered to “hard”
injuries to person, these torts do not cause the courts as much concern about
permitting recovery. Z Accordingly, it is wroogful death and loss of
consortium that are the most widely accepted and least controversial araong

225. There are other relakonships, such as political and cammunity or social See Greru,
supra pote 49.

226. [ qualifyr this because there are loss of consorlium cases in which the relative of the
plaintiff suffered reputational or emotional injuiy 1ather than phys'cal injuwry. See, e.g., Minion
v. Gaylord’s Int'l Coip., 541 So. 2d 289, 208 (I.a Ct. App. 1989) (children of viclim of
mah cious prosecution brought loss of consorthun claims).

227. Chamallas, supro note 48, at 502 (“Ton law . . . groerally Deas relational injuries
meredy as supplemental 10 “primary’ claims for physical ham .. . ")
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the pure reiational toits.””® Witness the troubled careers of the other pure
but frecstanding ielational torts. First, the successful assault on criminal
conversation and alicnaton of affections is discussed above. Second,
although many jurisdictions recognize some form of intentional interfcrence
with business or contractual relations,m it is also one of the most
controversial torts, provoking considerable scholarly criticism.?° Finally,
some jurisdictions recogniae the tort of wrongful teimination, while others
do not, and the scope of the tort in those jurisdictions that recogniae it
varies®' Thus, being Feestanding relational tors puts alienation of
affections and criminal conversation in the camp of the weaker relational
torts.

It is a significant characteristic of the relational torts that the freestanding
relabonal torts are so suspect and controversial. In a world of “new
property,” where relationships arc more impoitant than ownership of
wengble propeny, it is remarkable that tort iaw does not provide more
protection against conduct that dicectly interferes with relationships. 3 nis
indicative of the fact, however, that tort law has recognized emotional and
ielational hanns, but it has not provided protection against such hanns at the
same level as it has to hanns to physical property and person. Some
commentators. noting this imbalance, have described this as a residual
historical bias and one that has a disparate impact on women, who suffer
more emotional and relational injuries and suffer more from such injuries

22§, /d. a1 50! (labeling wrongful death and loss of coasortium as the soost uportant dases
for compensstion for aegligent interference wilh relationshups),

229. See generolly OQERS, sv 79 pote 1, ch. 32; Gergen, sipva oote 184, al 1180.81.

230. See, e.g, Oobbx, ngvo pose 24; Dowling, ngwu oote 46; Harvey S. Poiman,
Interference with Conhact and Othar Econamic Expeciancies: A Clask of Tort and Contract
Docirine, 49 U. CHI. L. Rev. 61 (1982).

231, See gonevolly MARK A. ROTHSTEIN ET AL., & OYNENT LAW cb. 8 (2d ed. 1999). 1
lm tbe disnrxion bese 10 the tort of wroogful discharge in violatioa of public policy. I
recognize, however, that some juriadictions treal breach of the covenant of good fath and Fair
dealing as = lort theoty.

232 See Qupro uotes 48-50, 146-149 and accampanying ext

233, See fevit, agre note 48, at 150 (“The dovelopmeny of pmeco'on for relational
ataests evidences a arnmubiterian view of 1be role of tott law. . . . The vision bemig promoted

1sone of cespansible social interaction: a cammiment 10 the valuz of the pamaoency of
celmtionshi ps and 10 agprognale tn-abment within those relstieashaps.).
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than do men.! Tort law evolves to recognize new conditions in changed
society, but old biases and priorities do not give way guickly or easily.?*

b. Thke Disfavored Freestanding Relational Toris

Even within the wealeer subset of pure and freestanding relational torts,
there are characteristics that suggest additional sources of concern with
crinv'nal conversation and alienation of affections. All of the freestanding
relational toits are interference torts*—that is, someone interferes with the

relationship, and that interioper is the tostfeasor and defendant

i. The Marriage Imterference Torts Compared With the Business
Interference Torts

The business interference totts are among the most controversial theories
in tort Jaw, and yet they are more widely accepwd than criminal
conversation and alienation of affections.” Al} states in the United States
now recognize some version of interference with business or contractual
relations, They provide a logical point of comparison with criminal

conversation and alienation of affections because of similarities: they have

234. Quamallas, supra note 8B, seealso Koenig & Rustad. supra note 203, at 19-20, 24-29
(discussing the evolution in tort law to vecognize emotional and relational injuries to women,
but also noting that gendered aarure of tort temedies is obscurcd, and tort reform mavemeot will
restict righss woo by feminiss).

235. Cbamallas, supro note 48. Professor Bemstein has described the paradoxes that are
most heipfal 10 tort wannabes, @emstein, 57 g note 43, at }544-52. Lack of novelly and less
‘tortness” (being tied %0 conwact or property law) ate two of the paradoxes that facilitate
cewognition. /d.

236. 0088s, supre note 7, atch. 31-32. Chapter 31 of Professor Dobbs' treatise & entitled
“Imerference with Family Relaonships,” and it ‘ucludes discussion of ctiminal conversanon
and alienation of affectons. Chapter 32 ‘s entitled “Interference with Contract and Economic
Opporaaity Generally,” and itincludes discussian of intentional and neghgent inkerference with
business and copUactua) relfinas and wrongful discharge fiom employment. See afse
MARSHALL S. SHAPO, TORT AND BNSURY LAW, 965-91 (2d ed 2000).

237. See ERIC RASMUSEN, AN ECONOMIC APPROACH TO ADULTERY {7 Center for Law,
Economics, and Busioess, Hzrvard Joha M. Qi  Digcusgion Paper Sesies, Discussion Paper No.
322, 2001) (noting that while ali'enasion of affections has gone out of style, “[0]ddly enongh. the
similar action of tomious infecence with contract is alive and well.”), aveilable at
bup:/fvww.law.barvard edu/pregrams/olia_ceunter hhol.

238. Gary D. Wexler, /nsentional Iterference with Contract: Market Efficiency and
Individual Liberty Considerations, 27 CONN. L. REV. 279, 292 (1994). Louisiana was the last
shale 10 recognize the tort in 1989 in 9 %o § Fashkions, Inc. v. Spumey, 538 So. 2d 228 (La. 1989).
Louisians eecognizad g v&y limited version of the tort and has adheced to that version.
Healthcare Mgmt. Setvs., Inc. v. Vantage Healthplan, [ac., 748 So. 2d 580 (La. Ct. App. 1999)

(recogniang fimitzstion of Spurney).
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common historical roots;?’ they are freestanding relational torts; and they
are third-party inserference torts. Moreover, the debate over the appropriate
theoty and scope of the business interference torts was being waged around
the time of the first wave of legislative abrogation of the heart balm torts.>*
While ] do think the comparison is informative in considering the role of
relational tort law, 1 do not mean to suggest that every aspect of law and
regulation that is appropriate for business and commerce is appropriate for
marriage and family. %'

Critics of the business interference torts argue that they undermine the
doctrine of efficient breach.’ The efficient breach doctrine is traced to
Oliver Wendell Holmes’ statement: “'the duty to keep a contract at common
law means a prediction that you must pay damages if you do not keep it—
and nothing else.”*® Proponents of efficient breach theoty thus argue that
there is nothing wrongfiil about a breach, and that by permitting efficient
breaches, the law facilitates movement of resowrces to their most valuable
use.* The critics thus point out that the business interference tors
discoutage efficient breaches by discouraging third parties from offering
better deals as alternatives to existing business relationships. “If a person is
fiee to breach a contract and pay damages, why should it be tortious for a
third party to induce the contract party to do what she is free to do?*?4

In some cases, the business interference torts would impose liability on a
third-party interferer when contract lJaw would not impose breach of
contract liability on the party terminating the relationship. This situation is
analogous to criminal conversanon and alienation of affections because one
of the partners to a marriage can tetminate it on the basis of irreconcilable
differences. Consider, for example, an employee who has an employment-

239. Dabbs, supra pote 24, at 341; Gergen, supra nowe 184, at 1200-01. Professor Gergen
descnbes thvee theories regarding the histoncal coots of the tort.

240. Gergen,supranote 184,at 1211-18.

241. Cf, DiForao, supra note 53, at 958-59 (“To insist on the business natwe of mamage
vows not only demeans their importance, but emphasizes enforcement at the cost of the very
trust most bepeficial to the fulfillment of those vows.”). Indeed, ! think some feminists who
decry the conmyods'fication of sex will object to the comparisons and the use of commercial and
business language to draw some parallels. For discussion of faminist opposition to the
corwmoditication of se xual relations, see CHAMALLAS, supro note 152, a1 230-36.

242, See, e.g., EPSTEIN, supra nowe 185, § 21.3 (1999}; Pertroan, sypra nole 230, at 78-91;
Dowling, supra note 46, at 506-10.

243. Oliver W. Holmes, 2ke Path of the Law, 10 HARV. L. REV. 457, 462 (1897). It has
been avgued, however, that the efficient breach thesry results froro a misceading of Holmes.
Peqilio, supra note 219.

244. Woodward, supra note 156, at 1139.

245. Clark A. Remington, Intentional Interference with Contract and the Docrmine of
Efficient Breach: Fine Tuning the Notion of the Contract Breacher as Wrongdoer, 47 BUFF. L
REv. 645, 674 (1999).
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at-wilt contract with her employer, and she is induced by another employer
to leave that employment and accept employment wath him. Accordmg to
the Restatement (Second), the inserference would be actionable.Z® Why,
critics ask, should a third party be liable for inducing the employee to do
what shc had a right o without incurzing any liability for breach of
contract?*¥

The companson to interference with marriage is partxcularly apt
Given that divorce is available now without proof of fault,” marriage is in
ways like an at-will employment relationship: it can be terminated for good
reason, bad reason, or no reason at all. If a spouse is free to end a marviage
at will, why then should a third paity be liable for contributing to the end of
the mnmage?”o Although a comparison between interference torts in the
context of terminable at-will business relations and in the context of
marriages that can be terminated without proof of fault is instructive, 1 will
preface that compatison by recognizing that masriages are not exactly like
terminable at-will business relationships. The state and the law do become
involved in the dissolution of mariages, but not in the termination of at-will
contracts. The state involvement suggests that the state recognizes the
implication of third-party interests in a way that it does not with privasely
handled al-will contracts. Thus, even if efficient breach doctrine might cail
for limimatons on the business intcrference torts, such limitations might not
necessarily be appropriate for interference with marriage torts.

One response applicable to both the business interference torts and the
marriage interference torts is that the focus on whether the party to the

246, RESTATEMENT, supra note 8 § 766 cmt. g see also BD. Lacey Mills, Inc. v. Keith,
359 SE.2d 148, 155-56 (Ga. Ct. App. 1987) (stating *‘malicious and wrongful interference with
such employment by another is actionsble althougb the employmaeot be at will*).

247, See, ¢.8., Perlman, supro note 230, at 90-91 {"If the efficiency principles of contract
law suggest that a third party ysing lawfu) means should oot be liable for inducing breach of
enfurcedble promises, then a foriorni, the same rule should spply o0 wmenfocceable
expeclancies’™); EPSTEMN, supra note 183, at 584,

248, ] thank Profese®@ Bouaein for challenging me on this point.  Sbe argues that the
business i merfaence torts, for whatever problems they have, continue to require intent to harm
the relationship, and 1n this oiminal conversation and alienation of affections differ from the
businesy wvazterence lomts bhecause intent to hann the relafinnship uswally is not the pwpose of
the third party. While 1 agree that most third parves do not have the subjective gupase of
damaging a matviage, 1 thaak (f knowledge of the exisweuce of the mamiage is established (as [
ould requare under my propased modified tort of wteticaal intstercace with marriage), then
the objective definition of tarkous intent, knowledge to a substantial cenainfy, is sasfied See,
e.g.. Gamap v. Dailey, 279 P2d 1091 (Wash. 1955).

249. See gemerully DiFown, spru aotz 53.

250, DO8BS, supra note 7, at 1247; Ira M. Ellman & Stephes D. Sugarmas, Spoasof
Emgtiona) Abase as a Tors?, 55 MD. L. REV. 1268, 1297 {1996); McDougal, supra note 32, at
182-83.
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contract could be liable for breach at the time of ternination does not
consider the full range of potential liability. An at-will employee, for
example, may be frec to leave his employer, but there is conduct that she
can engage in while employed that may give rise to a claim for breach of
fiduciary duty, trade secrets violation, or unfair tade practices?
Similarly, a spouse may be free to teiminate a mariage, but adultery is
conduct that occwrs while martied, and many states still treat it as illegal,
even if they do not impose civil liability. 2

A second response is given by a defender of the business interference
torts. Professor Woodward argues that the contractarian view—if no breach
of contract damages could be awarded against the party, then no tort
liability should be imposed on the third-party interferer—ignores the bigger
picture of relationships and the benefits that they bestow on those who are
not parties to the relationsm’p.® According to Professor Woodward's
argument, because contract law does not cover all the interests implicated in
relationships, there is room for tort law, and contract law should not provide
the boundaries for recovery.?

Professor Woodward’s defense applies with at least equal force to
ctim'nal conversation and alienation of affections, Third parties, most
significantly children™ in some cases, and society at large have interests in
the stability of maniages. Just as contract law does not occupy the whole

251. ROTHSTEIN, supra note 231, 8§ 7.11.7.12.

252. The plaintiff in an [dabo case sought, unsuccesshilly, 10 expand the actian for crioina)
cooversation 10 her hushand. Neal v. Neal, 873 P.2d 871, 875 ([daho 1994).

253. Waodward, supro note 156, at 1]70-76.

254, /d at 1179. Coare Pelman, svpra mote 230, at 90 (“Rules regulating third-party
imerference should advance whatever policy contract law puasues in withhalding enforcement
of an agreement.”),

255. Recently, the controversy of whether ctildren suffer lif elong hanns froro divorces was
rekindled by Dr. Judith Wallerstein’s controversial book, The U/nexpected Legacy of Divorce.
WALLERSTEIN ET AL, supra note 29. See Kom, swpra note 30 (discussing the controversy over
the effects o f divoyce 00 children). Polls indicate that Amedcans do believe that divorces hamm
children in a poll conducted far Tane/ONN in Seplember 2000, 64% of those respoudmng 1o
the arvey said that children are “ahnnsy alveys™ o “frequenily” harmed by divorce. /d. The
ameem over the effects of divorce on children also is uidicated by a bill cecently indoduced in
Colarado, the Children of Divoree Protertive Act, that emld have cequared marriad couples
with dependem children, after filing for divorce, 10 uDG¢RO a year of coumseling, focusng on
“‘umrent and fufure potential harm %o children” before the divorce would becorue final. HR. 01-
1342, 631d Gen. Aggsem, 13t Reg Sess. (Colo. 2001); see Trent Seibert, Wowner: Divorce Bill
Scary, DENVER POST, Feb. 27, 2001 at A.13. The bill provided some excepwons o the
counseliog requirement, including cases of physically or psychologically abusive spouses. /d.
The bl failed in a legislative cosuminee. Kyle Henley, Irreconcilable Differences Kifl Divorce
Bill, CAZ67VE (Boulder), March 9, 2001, at A1. Afler the bill's defeat, the sponsor of the ball,
state cepresentative Dave Schaltbeis, said, “This biil, I consider, is a sbo? across the bow of the
aJae of divorce. 11 is a battle against the stafus quo, and it is a battie for car childrea” /d.
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field of business and protect all of the intereste implicated by contracts,
family law, which addresses the termination of marriages, may not occupy
the whole field of marriages and protect all of the interests implicated,

Third, differences between criminal conversamon and alienation of
affections on the one hand and the business torts on the otber make the at-
will argument less forceful in the marriage context. The harm redressed by
crimina! conversation, at least, is not necessanly the termination of the
relationship. Stated differently, a plaintiff is suing for economic damage
resulting from the destruction of the business relationship in the business
interferencetorts. In contrast, a plaintiff in a criminal conversation action is
suing for the emotional distress caused by ihe adultery, regardless of
whether the mamage is terminated.

Another argument against the business interference torts, based on the
efficient breach doctrine, is that the business interference torts deter
efficient breaches, and this thwaré movement of resources to their most
valuable use. Thisis often framed as a criticism of the business interference
torts for thwarting competiton.>* Indeed, the privilege or justification of
competition is an issue that often arises in the business interference cases.z’
I have never read an argument that ccuninal conversation and alienanon of
affection should be abolished because they stifle competition in the market
for sexual relations. Nonetheless, society's attitudes toward adultery and
the incidence of adulten”* indicate that thi's may be one of the reasons for
opposition to the torts. Indeed, the argument regarding personal autonomy
is a version of this argument: a mairied person is still an autonomous human
bemg and may choose to have extramarital sexual relations. 1Is this not a
competition, open markets, and efficient breach argument?

Professor Epstein forceﬁ:lly articulates one aspect of the competition
argument when he says, “(i]t clogs competition even to hint that T might
qut his job with P before he is allowed to entertain offers from D.”** Does
the same competition and efficient breach argument apply to mamages?
That is, should a spouse be able to sample the market for better offers
before deciding whether to terminate the aamage? Although the question
may sound icily economic as applied to mamages, one could argue that
making that option available may save marnages because one may go out
on the sexual relations market, entertain competitive offers, and decide to

256. See. e g, Woodward, sigwa note 156, at 1171; EpsTeln, supra note 185, at 576.
257. Woodward, ngmre gote 156, at 11 18-19; €°STEN, supro note 185, at 576.

258 Seemfra notes 335-38 and accompanying text.

259 EFSTENN, nupwo pote 185, at 584.
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cemain in tbe marriage.”™ Under a more cestrictive regime, one may so
strongly wish to test one’s marke? power that one is willing to end the
mamage, if necessary, to do so. This is not an easy issue. Even if we
choose to adopt a regime that attempts to control competition in the
exgamantal sexual relations market, we must admit that such a regime will
not be completely successful.® Moreover, that failure to deter some
extramarital sexual competition may save some marriages.

One final point of comparison between the business interference torts
and the mariiage interference torts is in order. One commentator, in
comparing the tosts, wrote as follows: “In one sense, liability for
inteiference with cootract is less justified than even tbe alienation of
affections action. la the business realm the injured party may still sue under
the coatract, but under the heart balm statutes the rejected lover has no
remedy at all.”* At first blush, this sounds like a weak justification for the
matriage interference torts vis-a-vis the business interference totts. Does it
arnount to nothing more than, when a person gets huit, therc must be
someone to sue? In part, that is the argument. But, the purpose of tott law
is, in pan, to provide civi] redress so that “{tlhe /aw reigns, not fits of
private vengeance.”> Interference with family is an area where emotions
are particularly hot, and the potential for blood feuds is the highest. If tort
law will not provide a remedy against the spouse, leaving that area of
regulation to divorce law, and the interference is considered wrongful, then
tort law's providing a remedy against the third-party interferer might serve a
well-recognized objective of the civil law-—providing recowrse for a
wrongfully inflicted injuty. Maybe that is one reason why, even after the
abolition of caminal conversation and alienation of affections in most
jutisdictions, plainu ffs continue trying to find tort theories that can be made
to apply to adultery.**

it. The Marriage Interference Torws Compared with the
Employment Torts

260. Notwithsending the pain that is caused by disclosed oc discovered extframanta| affairs,
some MAMQELs survive. See. o £, SPRING, supra note 5; Kay Miller, Afier an Affair, STAR
TRiaUNE (Mimneapo)is.St. Paul), Jan. 23, 2000, et 1E.

261. As already dismmmed, anrk, kgsfios, and ooEEIXEY whbo bave favond
aboliion of crimma) cooversation and alienation of sffections have argued that cxvamadtal
sexxal activity is pot desezved by law. | am oot willing %0 comxade dest 5t bas po d=terrent effect
whatsocva, but | do cancede that, Jike most tort Law, it wall not deter all ausconduct.

262. Dowling, supro pote 46, at 489.

263. Zipursky, supra oote 193,at 84,

264. For a disusion of alemative theones pursped by plaintifh., see sspro ootes | 15-Z7
and ecoEmpaTying SeX\
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The employment tort that is most analogous to the mairiage interference
torts is third-party interference with an employment relationship. That to1t
already has been covered above as an interference with business tort. There
is an addiNonal employment relational tort that mezite comparison with the
marriage interference toits. Wrongful terminawon in violation of public
policy™ 15 different from the other freestanding rclational torts in that it
involves onIy two parties. It isthe one type of interference tort in which the
interference is perpetrated by a party to the contract or relationship. % 1t
aiso is one of the newest tort theories, tracing i% origins to Professor
Lawrence Blades’ article, Employment at Will vs. Individuai Freadom: On
Limiting the Abusive Exercise of Employer Power.™

There are three interesting parallels between wrongful termination and
the marriage interference torts that are worth noting. First, this is a context
in which, under contract law, the patties to the relationship usually arc free
to terrmnate the relationshup without liability. Employment at will is the
starting pownt for vittually all American labor and employment law.”®
Under this doctrine, employers have almost unfettered freedom to tenninate
employees. In the absence of an agreecment to the contrary, either party to
an employment relationship may terminate the relationship for a good
reason, a bad reason, or no reason at all.’® When Professor Blades
proposed the tort of abusive discharge, he recognized that his proposal
represented a significant impingement of tort law in an area theretofore

265. Most of the theones of recovery for employment terminatioo are breach of cootract
theories, such as breach of express coolract terms, promissoly estoppel, and beeach of the
covenant of good faith. in contres, wrongful discharge in violation of public policy £ a
celational tort theoty. See DOBBS, supre ook 7.at§ 454, ROTHSTEIN, supra nole 231, ch, &

266. Professor Dobbs stakes that breach of a contract to which the breacber is a parny
technically is not an interference, DOBBS, supra note 7, at 1287. Wonetbeless, Dobbs reeognizes
that, since one cas view such torts as interfeccoce with 0ne’s own coadracy, they betang in Lhe
same chapteyof the teatise with the business mtesfarance tons. /d

267. \awrence Blades, Employment a Will vs. Individwal Fracdom: On Limiting 1he
Abusive Ezercise of Employer Power, 67 COUUM. L. REV. 1404 (1967). The ton actually can be
Teoed to as early as 1959. See Kenneth A. Sprang, Beware 1he Tosihless Tiger: A Critigue of
the Model Employment Termination Act, 43 AM.U. L. REV. 849, 865 (1994) (citing Callifornia
case). 1t did not take hold, however, until the publication of Professor Blades' groundbeeaking
anicle. Professor Blades actually argued for 8 broader abusive discharge tort than the cusvent
versions of wrongfil discharge io violation of public poliy, but his article fucled the dehate
over tort law's \mpingemsant oo cmployman) at wall  Blades, swpro.

268. Montana is the exception, having cnacwd the Montama Weungfu) Disctarge from
€Employmunt Actof 1987, which imposes a good calse tevruination equirament on most jobs
beyond a probanonaty period. MONT. CODE ANN. §§ 39-2-901 te 39-2-914 (2001).

269. Blades, supro note 267, al 1405 (quoting Payne v, Western & At. R.R., 81 Tenn. 507,
519-20 (1884), overruled on other grewnds, Hutton v. Waascs, 179 SW. 134 (Tenn 1915)).
The source of the “rule” is generally said to be American legal writer Horace Gay Wood in A
TREATISE ONTHE LAW GF MASTER AND SERVANT (1877). ROTHSTOWN, supra oote 231, a1 671.
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governed by contract law. Nonetheless, given the importance of
employees’ interest in the employment relationship, be argued that it was
appropriate to circumvent the “unyieldi%" contract principles in favor of
“the more elastic principles of tort Jaw.’*™ Thus, where the interest of the
indwidual and society is significant and contract law provides no remedy, it
is appropriate to fashion a relational tort.

Masriage is govermed largely by family law. There is a principie of
family law regarding marriages that is analogous to employment at will—
no-fault divorces®”  Under the no-fault divorce regime, parties %0 a
marriage essentially can terminate the relationship for “irreconcilable
diﬁ'ercnoes"m-—good reason, bad reason, or no reason at all. The absence
of a family law or contract remedy, however, should not be a reason to
cefuse to recognize a relatronal tort if that is appropriate in consideration of
the interests of the injured individual, third parties, and society. D1 think
the societal and individual interests are sufficiently important to justify the
incursion of tort Jaw into family law. Note, however, that the remedy for a
marriage interference tort is not against the other party to the relationship,
as in wrongful discharge, but instead it is against a third-party interferer,
Should a tort recovery be recognized against the unfaithful spouse?™ That
issue is beyond the scope of this article, and it involves creating greater
tension between tort law and family law, which generally permits no-fault

270. Blades, npro pote269,at 1422

271. 1 am oot fighting the battle of fault-baced versus no-fault divurves or regular mamages
versus covenant maniages. See generally Difonzo, supre note 52, Lowsiana and Ariaona have
legislatively adopted covenant marviage, which males divorce less acxesaible. LA. REV. STAT.
ANN 66 9272 10 9:2751 (West 1998); ARLZ REV. STAT. ANN. §6 25-901 to 25-906 (West
2000). Reganding the Louisiana act, see KatheTine Shaw Spaht, Lowisiana’s Covenant
Maniage: Socta! Analysis and Legal Implfcations, 59 La. L, REV. 63 (1998). Covenant
masmiage bills have beco propased in several other states. Lynn Mane Kohm, 4 Comparative
Survey of Covenans Marnioge Propamits in the United States, 12 REGENT U, 1.. Rev. 31 (1999);
see also Baan H. Bix, State of the Union: The Siates' interest in the Mariial Status of Their
Cinzens, 55 U Msam L. REv. | (2000). The Colorado legislature recently considered a highly
publicized bill that generally would have cequired spouses with children o undergo a year of
counsedmg before divorcing  See HR. 01-t342, 63rd Gen Aseam, st Reg. Sess, (Colo.
2001). The bill ultimarely was defeated in comrw ttee. See Henley supra note 255, at Al

272. D\Fonzo, supra note 53, at 884-88.

273. Sce Victor E. Schwar, The Serious Marital Offender: Tort Low as a Salution, 6 FAM,
L.Q. 219, 225 (1972). Professor Schwartz argues for recognizing a tort action against a serious
marial offender—that is a spouse. A tort action agarnst a divorcing spouse does not underraine
the no-fault divorce mgime, be argues, beceuse fault is not being used as the basis for the
dvore, and the conduct that is actionable is beyond the “vormal bostile acts™ of divorcmg

spowscs. /d. at 225.
274. This is what the plaintifi argued "inNeal v. Neal, 873 P.2d 871, 87$ (Idaho 1994).
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divorces.?” Although I am not prepared to argue for a tort theoty against a
spouse who commits adultery, leaving the matter for now to divorce law, I
think there are some good arguments for such a theory. i

A second paralle] between the marriage interference totts and wrongful
discharge is that courts are reluctant to get involved in second guessing
decision makers in divorces and employment terminations. Although both
involve among the most gut-wrenching of emotional injuries, courts do not
like to deal with the difficult issues of determining whether wrongful
conduct has occurred, allocating fault, and determining causation. One
judge, dicussing employment at-will, recognized the courts’ reluctance in
both areas as follows: *Our Jaw chooses not to involve itself with the unfair
and subjective treatment leading to these broken at-will relationships in a

275. Schwartz, supra note 273, Professor Schwartz did not take issue with the no-fault
divorce regime, but he argued for the need for 1cit-based liabiity for “serious marital
offenders™ He contended that an act of adultery would not satisfy the requirements of the tort,
but he did say thatif a spouse comnnited adullery and “brag[ ged] about it with the wntent to
cause his spouse resultant serious emotional harm,” whether that act satisfied the sort should be
e jury question. Jd. at 225. Ironically, in light of Schwartz’s point. it was the unfeithful
spouse's nondisclosure of his exwamantal afair that made vieble the wife's battery claim
against him in Neal v. Neal. 873 P.2d at 875, For discussion of the Neal case, se¢ supra notes
118-120 and accompanying text. One cesearcher concluded, on the basis of a survey, that
talking about all the details of an affair is more likely to save a marmniage thao is tiying pot to
focus on the a/fair and avoiding talk about it. Francine Russo, Wil He Cheat? Will You?,
ReDBOOK. June 1, 2000, at 132 {discussing survey by San Diego-based psychological consuliant
Peggy Vaughan). Regerding tor: theories against a spouse, se¢ also Ellman & Sugannag svpra
note 250, at 1268 (consydering arguments for and against recogninon of a tort of spousal
emot onal abuie under the mbric of intentional infliction of emotional distress; concluding that
such recogniti'on probably would be a mistake),

276. See LINDA R. HIRSHMAN & JANE E. LARSON, HARD BARGAINS. THE POLIMICS OF SEX
283-86 (1998) (arguing for a tort theoly of adulwery). I thank Professor Chamallas for her
insight that my feilure to take a position on the tort theory against the unfarthful spouse weakens
the enalogy to wrongful temnination. Although I am not prepared to argue for that tort in this
article, [ think the argumenw for such a theory of recovery are persuasive.

Professor Larson has argued for a tost theory of sexual fraud Laison, supra note 59.
Professor Dan Substnik, in respanse w Larson, has argued thet if an obligation were imposed on
nonmamed sexual partners 1o tell the truth, then such a tor: should be recoguized for spouses.
Dan Subotnik, "Sue Me, Sue Me, What Can You Do Me? [Love You™ A Disquisiion on Law,
Sex, and Talk, 47 RA. L. REv. 311, 358 (1995). Subotnik suggests that we are oot ready o
recognize such a tort between spouses. /d. @f course, this is piec’iely the set of circumshences
under which the plaintiff m Nea/ v. Neal stated a viable battery caim ageinst her ex-husband.
873 P.2d & 875. She argued that, bad she known of her ex-husband's adultery, she would have
found sexual relations with him offensive, thus constitutng a battery. 7d. at 876. Moseover, she
argued that her consent was negated by her husband’s misrepresentation through aendiscionare.
id at 876-77. Thus, the Idaho Supreme Court recognized a viable battery ciaom without
creatig a new tort of sexus) fraud. Jd
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manner which is somewhat analogous to no-fault divorce”””” One
commentator has posited that a reason that Amen'can jurisdictions
unanimously adopted employment at will was that it enabled the courts to
disnuss cases in which they did not thiok they were competent to evaluate
the tetrmination decisions of employers.?™

A third parallel between the mamage interference torts and wrongful
discharge is that employment is one of the major relationships that people
have, not only providing a livelihood, but also contributing much to a
person’s identity.”” The relationship is deemed so important that it is
necessary for tort law w0 be invoked to prosect the relationship. The same
thing might be said of marriage.

B. Feminism, Liberalism, Sexual Libertariarism, and Communitarianism

Feminists led the campaign to abolish the heart baim torts.?® Male
legislators in Indiana “gallantly” yielded their support, and even playfully
voted token opposition before becoming serious and supporting the
feminrsts.”® Feminists of the early 1900s through the 1980s, rebelling
against the image of the powerless, economically dependent, and sexually
repressed woman. embraced the liberal ideals of individualism and
autonomy, which called for govecmment to keep its hands out of regulation
of sex through law. Some femnists in the 1990s began questioning whether
a sexual free market adequately protects and advances the interests of
women, while libertanians have continued to support nonintervention by
govemment and a free market of sexual choice and activity. At the same
time, communitarian ideals of collectivity and responsibility have attracted
some feminists to teconceptualize their views of legal reguiation of sexual
activity. Moreover, some torts theorists have embraced communitarianism
and seen its precepts as supporhng a larger role for relational torts.

¥eminists, liberals, libertarians, and communitar.ans—what do they have
to do with cominal conversation and alienation of affecions? What role

277. Nicholas v. Allqate Ins. Co., 739 So. 2d B30, 850 (La. Ct. App. 1999) (Caraway, J,,
dissenting), rev'd, 765 So0.2¢ 1017 (La 200Q).

278. Andrew P. Momss, Exploding Myths: An Empirical and Economic Reassessiment of
the Rise of Employmant Ai-#ill, 59 Me. L. REV. 679 (1999).

279. Cernelius J. Peck, Penetiating Dockinal Camowflage: Understanding the
Deovalopment of the Law of Wrongful Discharge, 66 WasH. L. Rev. 719, 719 (1951) (“The
ideotiSication of persoaality with employment elevates employment to a very high anldng
ameng the nas<xacmic interesis valved by Americans.”)

280. See supra notes 92-1 14 and accampanying sext

281. Aching Haarss, supra potke 96 (ceporting that five men veted “no” “in a spint of fun”
before changiag their voles).
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have various ideologies played in the demise of the heart balm torts? In
short, feminists, fueled by liberal views of autonomy and individualism,
spearheaded the assault on the heart balm torts.

Recently, some feminist scholars have called for re-examination of two
of the heart balm torts. Professor Mary Coombs, in describing the role of
feminists in abolishing the breach-of-promise tort, recognized that feminists
took the position they did to help women break out of the subservient and
dependent role they played in traditional marriages.282 She observes that
they perceived it to be in women’s best interest in the long run, and to do
otherwise would have had ideological costs.?® She observes, however, that
although the breach-of-promise tort was “imperfect,” it did provide a
remedy for women who had suffered real injuries.”® Her thesis, then, is
that feminists today should not be as dismissive of the actions of
“traditional” and “activist right-wing” women as were the feminists who
fought against the breach-of-promise tort, %

Professor Larson, in an article that has attracted considerable attention,
advocated revisiting the tort of seduction and, from its ashes, resurrecting a
new tort of sexual fraud.?® She recounts the role of the earlier feminists,
and like Professor Coombs, she concludes that feminists took such active
roles in the anti-heart balm movement because the success was a symbolic
victory, replacing the Victorian concept of economically dependent and
sexually passive women who were no more than men’s property, with a
new conception of emancipated women. 287 She notes the tension between
the rhetoric of women being depicted as golddiggers and men as victims on
the one hand, and the feminist goal of advancing a new vision of women on
the other hand.”®

When the second wave of anti-heart balm legislation came in the 1970s,
it occurred at the same time that many other laws governing sexual relations
were in a state of change, including rape laws and sexual harassment law2*
It also occurred at a time when feminism had become a major force in
American society.” Professor Larson, in proposing the new tort of sexual
fraud, argues that feminist adherence to the liberal value of autonomy will

282. Coombs, supra note 59, at 14.

283. Id. at 17.

284. Id.

285. Id. at 21-23.

286. Larson, supra note 59.

287. Id. at 397-99.

288. Id. at394-401.

289. Id. at 400.

290. Sinclair, supra note 103, at 96-97 (discussing the societal and legal changes of the
1960s and 1970s wrought by feminists).
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not better the position of women, She argues that many women remain
economically dependent on men in traditional relationships®® In view of
that reality, the libertarian rhetoric which opposes legal regulation of sexual
actiity does not serve women well?*? Thus, she urges feminists to re-
examine thetr allegiance to the libertarian “sexual free market™® and to
sugport “a sexually nonrepressive, gt intervent:onist, regime of sexual
reguiation in the interests of women.”” This view leads her to propase the
tort of sexuai fraud.

Professor Larson is not alone in her view that the liberal ideals of
autonomy and individualism and the libertarian mantra of nonregulation are
not adequate to advance the best interests of women. Professor Nedeisky
has argued that feminists need to redefine the liberal ideal of autonomy in a
way that includes communu tarian ideals.?**

Another commentator has urged a re-examination of law goveming the
premarital relationship.™ She posits that the argument from the anticheart
balm movement that love should not be commodified ied to mandatory
rules regasding retwn of engagement rings and a refusal on the part of
coults 0 consider the claims of women for the investments they make in
preparation for mamage.””’

Libertarians, for their pait, call for abstinence on the part of
government-leaving sexual conduct to the free market. Professor
Camington’s prototype of the Sexual Libertarian Senator is characterized by
a belief that individuals should make their own choices.” It is obvious that
iibertarian ideology has been helpfiil to feminists in many battles, such as
reproductive seif -determiaation. It is not clear, however, that libeitarian
plinciples serve women equally well in other consexts.

Communitanan thinking has had an impact on tort law. For example,
Professor [.evit wrote that relational torts “‘evidence a communitarian view
of the role of tort law. . . . {in which] [the vision being promosed is one of
responsible social interaction.”?” Professor Chamalias has argued that deep
biases embedded in tort law continue to relegate emotional and relational
tarts, and concomu'tantly women's injuries, to a lower status in the hierarchy

291. Larson, supro note 59, at427-28.

292 7d as432.3).

293 Id

204 id as381.

295. Nedelsky, supra note 149. For a discussion of communitanan ideology applied to
relational tors, see supva note 156 and accompanying text.

296. Tushnet, supra note 98, at 2587-91.

297. id at 2618.

298. Canington, supra noke 60, at 864-69.

299, Levit, swpvo poted 8,at 150.
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of vorts, which favors the male-oriented physical and property injuries.*®
Alshough communitarian ideology seems consistent with, and suppottive of,
toit law’s protection of relational and emotional interests, that does not
mean that all proponents of communitarian ideology believe tort law should
expand its coverage of emotional and relational injuries. For example,
Professor Robeit Ackerman has argued for limitations on emotional distress
and relational injury recoveries as a way of controlling the “tort lottery.”*®
He is particularly critical of the heart balm toits, writing that detemnrining
the cause of the breakup of a marriage requires “judicial involvement in
intimate and complex human relationships to a disturbing degree.”’®
Sounding more libertarian than conununitarian, ™ Ackerman argues that the
abolition of the heart balm torts was a move in the right direction--keeping
courss out of pcople’s bedrooms.™

What happens then, when feminism, which had aligned with liberalism,
and at times liberananism, but now questions the marriage, looks wistfully
at commurtarianism? Do criminal conversation and alienaton of
affections look better? The answer is not clear. Professor Chamallas, who
writes so powerfully about tbe subordination of the emotional and relational
torts which disadvantages women, does not like the heart balm torts. She
writes that, although adultery is hamful conduct, it is no longer useful as a
legal category.’® She contends that the harm resulting from aduitery is “not
the sort of injury that the law ought to redress™® She bases this prmarily
on the historical roots of the tort in which women were treated as their
husband’s property and her fear that recognizing the totts would replicate
the sexist ideology of an earlier era.™”

In this melange, it is difficult to say which movements or ideologies or
combinations thereof, would favor or oppose an inwerference with mamage
tort. It is not far-fetched to suggest, however, that fminism, tinged with
communitarian’ism, should favor such a tort.

300. Cuzmal las, supro note 48 pasm,

301. Ackerman syvo noie 47, at 667-68.

302. Id. at 669-701 (ciw\ioo omiteed)

303. As be eertainly has a rlght to sound Professor Ackerman States that, although he is
sym;nﬂutc with conummitananism, he is not a2 “True Believer.” /4. at 652 n.lIl and
aconmpanying lex!.

304. /d. at 670.

305. Chasmallas, suyvo noke 5, at 338.

306. /d. at 34].

307. 14
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C. Regulation ofthe Market and Regulation of the Family: A
Comparative Historical Perspactive

A comparison of the history of legal regulation of the commercial market
and regulation of the family in the United States yields some insights that
may be relevant to the demise of the marriage interference torts, Professor
Frances Olsen describes market and family as two spheres of social activity
which have been viewed as constituting a dichotomy.*® The family sphere
has been characterized as female, private, and altruistic, and structuring
people’s affective lives, whereas the market has been envisioned as male,
public, and individualistic, and structuring people’s productive lives*®
Olscn describes the threc stages of the historical evolution of legal
regulation of the market and the family. For the market the stages arc as
follows: first, the feudal period of hierarchical organization and laws that
maintained the hierarchy; second, the rise of the free (laissez-faire) market
in which the state largely withdrew from regulation of the marketplace; and
third, the welfare state with significant regulation of economic activity, '
Olsen desciibes the similar historical stages of regulation of the family:
fiest, the feudal family with a hierarchy that was fortified by heavy
regulation by law; second, liberalization of the family in which govemment
wittidrew and changed the laws that ossified the hierarchical relations, thus
moving family relations toward equal juridical rights between men and
women; and third, the stage of the regulated family in which goverwnent,
through courts, legislatures, and agencies, has ste!J;I)e-d back in so address,
through regulation, issues of inequality and abuse.”’' The movement in the
market to a welfare regime has moved the matket toward reduced
individualism and a new hierarchy, whereas increascd regulation of the
fimily has moved it away from hierarchy and toward individualism, *2

Feminists, in seeking liberalization of the hierarchical family, argued for
individual freedoms. According to Olsen, the focus of family reform on
individualism has made family relations resemble matket relations.’™

308. Olsen, supra nete 55, at 1498.

309. Id. at 1498-1501.

310. Id. st 1513-15.

31). Id at1516-18.

312. Id at 1528.

313, Id. at 1519. However, reformers who speartheaded the anw-beasy balm legislation
wiclded an argument that was grounded oo differentiadng manas of Jove from transactioas in
the commexia) markets  Tustmet, 5agvo note 98, a1 2589.90. They argued for a “Arewall
betwern persanal, disioese\ad love relations and the selfish market™ id at 2589. Tous, it was
both winaesary and umseemly to atemgh 10 assuage emotons damaged in maners of love with
aoocy damages.
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As for reform efforts, Olsen criticizes perpetuating the dichotomy.
Trying to make the family more like the market, replicates both the
successes and the failures of the market®™ The juridicial equality of the
market is not adequate or appropriate for the family. As for the
individualism of the market, as applied to the famly, such individualism
“discourits communal ties and promotes isolation.” >**

What does the comparative history of regulation of the market and
family have to do with the demise of criminal conversation and alienation
of affections? First, it sheds some light on why the torts fell. Second, it
may provide some insighs into whether they are likely to be revived and
whether they should be.

As for the history, feminists supported heart balm legislation in the
1930s and again in the 1970s. The revulsion toward the toré was based
upon a view of them as relics of the feudal petiod from which they come.”’®
Although women who were injured were able to use the torts to recover,
feminists saw them as cementing the hierarchy of the feudal family in place,
and they preferred the individualism and autonomy that had emerged in the
market. Even today it is the clash between the historical roots of the torts
and modemn views of the eguality of the sexes that leads to the most robust
denunciations of the torts.”

What does or should tms historical perspective forecast for marriage
interference torts? The answer is not clear, but some observations are
relevant. Many view the family as having now moved, albeit at a slower
pace than the market,>” into a period in which the state becomes involved,
once again, in regulation. Recall that during the feudal period the role of
govemment regulation of family was to ossify the unequal relationships.
Such has not been the case in the recent period of regulation. One purpose

314, Olser, supra note 55, at 1530,
318 o
316. [t is not surprising that during the feudal period, criminal conversation and alienakon
of affections were based on hierarchucal relations and notions of a husband's propetty. As
Professor Olsen cxplicates the feuda) period, there was no separation between the market and
the family. /d. at 1516. Both market and family were based on a hierarchy thal was considered
tobe the naturalorderof thin®e. 74 .at 1513, 1516.
317. See, e.g., D®ERS, supra note 7, at 1247.48.
[Thhe toits have become offensive because they have, somewmes Qquite
explicitly, teated a spouse as the prepecty of the other spouse and because
they are thoroughly inimical 1o the freedom of every human being to choose
their agsociations and to depart dangerous, stultifying, or deeply umwhappy
homes if they choose.
Id.
312 The lag theory posie that changes in the family replicate changes in the market, but
thevate of change for the family lags behind tbat of the market. @lsen, supra note 55,at 1513,
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of government regulation has been to help women both in the market and at
the intersection of market and family. in the market, for example, feminists
supported anti-discimination in employment law.’”  Federal anti-
discrimination law and the anti-harassment law thereunder have assisécd
women in pursuing equality in the workplace. [n contrast to the masnage
interference torts, it has not bothered feminists that women have been
depicted as victims of men's power int the anti-discrimination laws. Indeed,
they have embiaced that image and argued that victimization has made the
regulation necessary.” Federal law also has becn called upon to regulate
market activity so as not to disadvantage women due to the unequal burdens
they bear with family responsibility. The Pregnancy Discrimination Act
amendments of Title VII**' and the Family and Medical Leave Act’® are
examples.

Femiru'st support of federal and analogous state discrimination law
indicates that feminists favor some govemmental regulation of the market
and perhaps the famui'ly. Docs that support extend to only public law? As
discussed above, some modem feminists have argued for reinstitution or
reconsideration of modem versions of some of the heart balm tots.’®
Moreover, other torts commentators have discussed the case for tort theones
against abusive spouses.

In comparing the current state of regulation of conduct in the market and
the family, some have noted that there is more regulation of the conunercial
market than of sexual conduct'™ or the family. For example, leading
commentators on tort law have noted that, although family relations are
“among the most delicate and most important in our society,” they raceive
only limited protection under toit law.® As discussed above, the tort of
interference with business is recognized, in some form, in all states,

319. See. e.g..fd. at 1552,

320. /d C1A] amtiscronambion law legihouates women's comglaints of unfair treabuent and

xles women with a vehicle for fighting beck agamst institut’'ons that opp ess them.,”).

321. 42 US.C. § 2000e(k) ( 1994).

322 29 US.C. §§ 2601-2654 (1994 & Supp. V 1999). Althaugh the FMLA does pat
distinguish between men and women in the enitlements it creates, the Act iuelf states that “due
t0 the 18tuce of the reles of men and women in our sociefy, the gtionary respoosibility for family
caretaking often falls on women, qnd such cespoasibility affecs 1he working lives of women
awre hao it affcrs the working Ives of mea”™ /2 at§ 260](a)(5).

323, SeeLarson supra now 59 {proposing a new toit of sexual fraud), ¢ Coombs, supra
cote 9 (suggxsiing that breach-of promise o marTy tort plaiotiffs were Wwo cavaliesly shunoed
by fouinisk who pponed abolitoo of the cause of action).

324. Schwarez, supre note 273; Elaan & Sugannan. supre rote 250,

325, Lamson, supra oote 59, sl 4]2 (“Mapy scholars have noted the asymae®ic legal
atectoa movided withip the connercial as oppoad 10 the sexaal sphere.”) (citation omised),
Raswusen, sgve note 237, at 17,

326. HARPER ET AL, sipra nose 8, at 499- 500.
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although its appropriate parameters is a conttoversial topic.*’ 1in contrast,
the marriage interfeccnce torts have been abolished in junsdiction after
jurisdicion. If family follows the market into a swate of wcreased
regulation, it is not far-fetched to think that some type of marmage
interference tort might be a part of such increased regulation. It is not
necessary that a modem tort of interference with marriage be based on
anachronistic principles regarding men’s property interests in their wives’#
If the family is following the market, then legal theoreticians should
overcome the common revulsion with the prior conceptualization of the
torts of criminal conversation and alienation of affections and examine
whether a modem iteration of the torts is an appropriate private law
regulation,

D. American Society and Sexual Mores

Tort theoreticians posit that tort law reflects society's values.™® If
marita] fidelity and supposed concomitant family stability are highly valued
by American society, then why have the torts of criminal conversation and
alienation of affections been in decline for over sixty-five years? Two
issues merit attention here, First, what do Americans say they believe about
adultery? Second, what are the practices of Americans regarding marital
sexual fidelity?

First, when surveyed, an overwhelming percentage of Americans say
that adulsery is wrong.’® Indeed, the percentage so indicating eams the
United States standiog as the most sexually coaservative nation in the

327. See swpro potes 237-247 and acco i\panying ext

328 See Larsan, swpro noke 59, at 381 (' The identiS<ston of the txt of sexnal fraud with
woowo’s passivity and with bostiity o sex is not 8 oacessary one, but cather reflects the
convergeace of contingent social and bus\ooica) forees.™).

329, See. eg., Marzhal) S. Shapo, in the Looking Glass: What Tors Scholarship Con Teach
UsAbeutthe American Experience, BINW, U, L, REV. 1567, 1569 (1995) (“Tort juisprudence
i5 a relatively accurate reflector of American society’s basic principles for mictogovemance™).

330. Scot Lehigh, Everything You Always Wanted to Know About the Sexwal Revolution But
Probably Didn't Ask, BOSTON GLOBE, May 14, 2000, at El (discussing scholarly paper
companng attitudes about sex in twenty-fowr European and Asian countries, fioding 1hat 80% of
Ameticans surveyed said that exoamantal sex is always wrom@): Handy. swpra note 54.
Altbough the demise of the martial interference tome began in the 19305, more abrogations
ocewred in the 1970s and 1980s. Becanse of that and because surveys and polls were pot 8
national fetish in the 1930s, this section will discuss smvey info mnation ceg=uding the last thirty
years. My guess is that the gaTemage of Aoumicans sayiag adultesy 15 wrong would beve beeo
bigher in the 1930s than it is now. Tous, my question would be the same then as pow: When an
ovawbdaiag majority of the popul ation ssys something is axally wioag, should Wn theones
addressimg that conduct be abrogated?
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Western world.®' A comparison of recent surveys with similar surveys in
the late 1970s indicates that mare Americans now believe adultery is wrong
than believed that in the 1970s.*” It probably is not surpnsing that adultery
is less acceptable now than it was dunag the “sexual revolution” of the
1960s and 1970s.

Regarding practice, it is very difficult to get reliable data on how many
married people have extramarital sex. A recent survey suggests that either a
fairly high percentage of married people are having affairs, or at least, many
Americans perceive that to be true. In the same survey in which about 85%
said they believe adultery is morally wroag, 69% said they knew at least
one husband who had an affair, and 60% said they knew at least one such
wife.®® In that survey, 62% said they “thought less™ of the adulterous
husband, and 56% said they thought less of such a wife, notwithstanding
about 85% saying they believe adultery is wrong,’*

It is common potitical thetoric today to discuss family values,™ and the
topic was not invented by former Vice President Dan Quayle. Yet, for all
the walk, it secems appropriate to question whether Americans® love affair
with marriages with sexual fidelity as a cornerstone is exaggerated. The
surveys indicate that extramantal sex does occur at some significant level.
Mozeover, books, movies, and television make it appear that cxumzwntal
sex is commonplace, and make it appear romantic and even heroic**® My
point is not to bemoan the sordid state of Hollywood,” but instead to

331. Lebigh, supra note 330.

332. Haody, supro pote 54.
333. 1d.

334 1d

335. Olsen, supra note SS, al 1497, see also Larson, suprg note 59, at 433 n.254.

336. Ldo not believe this requires citation of much authority, but consider, for example, the
book and movie The Bridees of Madison County, in which the female protagooist has an
exyraman ial affair with 3 man who cames 10 her faim while ber bushand and chidren are away.
The book and movic end with the man |caving, and the wapan siaying behund, and the readey or
viewer apparaally supposcd 10 foel that it ‘15a Uagedy that she feels umpasousd in her dull life.
ROBERT JAMES WALLER, THE BrioGes OF MAaoISON COUnTy (1992); THE BRIDGES OF
MADISON COuNTY (Wamer Bros. 1995). The producers of the recent television show
Temptatton Island chose 10 subject ‘‘committed” but wimaried couples %o sexua) temptation.
The producers rejected use of married couples becsuse that would bave been eocouraging
adWwery. Walt Belcher, ‘“Temptatian Island” Is No Poradise, TAMPA Twag., Jag. 11, 200), at 4.
Cheating Spouses: Caughton Tape oo the UPN cetwigk is a horse of a different colos. it
definitely ehows acts of edultery, although it prohably is vot fair to Qaracerize it as romoting
aduliery. Cheoting Spouses: Cought on Tope (UPN television broadcast, Oct. 20, 2000).

337. | peed oot do that since the Federal Trude Commissiog’s study ccgandog the
markewnp of Rrsted wovies, music, and video games o children and the subsequent
Congressional hearings undoubtedly will resnit in reform. See Bey Streisand, Slasher Movies
the Family Can Enjoy: Hollywood Con Find Loopholes in /s Promises, U.S. NEWS & WORLD
ReP., Oct. 9, 2000, at 50.
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suggest that Hollywood and the various media have a significant impact on
Americans’ views on what is morally acceptable, or at least, on what sexual
practices occur with some frequency.

In the end, what can be said aboutsexual mores regarding adultery is that
a very high percentage of Americans say adultety is wrong, probably some
not insubstantial percentage engage in adultery, and most Americans
believe aduitery occuts fairly often and believe that they know someone
who has engaged in it. There is a disconnect between the ideal and the
actual, or what is perceived to be actual.

Regardless of the views on mauiage and sexual mores, much is being
written and spoken about the general decline of morality and traditional
values in the United States**® Even if Americans might believe that one
can have an extWamantal affair and still be a moral person, the issue of
sexual fidelity could be swept up in a campaign for a “‘return” to traditional
values and morality.

V. SHOULD AN INTEREFERENCE WITH MARRIAGE TORT BE RE€COGNIZED?

Only nine states now recognize either criminal conversation, alienation
of affections, or both. Setting aside for a moment what a modified tort
theory of interference with marriage should look like, consider first whether
such a theoty of recovety should be recognized.

To begin with, a stiong case never was made for the abolition of cnminal
conversation and alienation of affections.® 1t bears repeating that it is a
remarkable event that established tort theories that redress devastating
emotional injuries were abolished without a compelling case having been
made for their abolition. That alone is not a reason, however, that should
sustain the renaissance of such tors. I thk there are good reasons for
states to consider recognizing a new interf erence with marriage tort.

A. Redress far Interferences with Family Relations

As discussed above, tort law in the last seventy years or 80 inceeasingly
has recognized tort recovesy for emotional and relational harms. In view of
the fact that many jurisdictions recognize theories that redress direct in juries
to economnc and employment relationships, the absence of theories that
cedress direct injuries to family relationships, specifically mariiage, is

338. See, ¢g., David Groda, Voters Worried Amevica is Backsliding, ADVOCATE (Baton
Rouge) june 30, 1999, at 7B.
339. See supra Sectiom (3L
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conspicuous.®® One can explain the difference by saying that family
relationships are private matters involving aff'ective aspects of life, and
coutts are not well suiteéd to addressing such matters. It is not clear,
however, why couits are incompetent to deal with such matters. Consider,
for example, couis’ recent forays into emowtional injuries and employment
issues.

The refusal to provide tort redress for interference with the marital
relationship may indicate several undesirable things about toet law in the
Unived States. Professor Chamallas has noted that to cordon off emotional
and relational barms fiom judic1al competence is to maintain in tort law the
disfavored status of injuries suffered to a greater extent by women,*" As
other commentators on tort law have observed, the abolition of the torts has
left no means of redress at law when “gievous wrongs are suffered and
some of life’s most important interests ruthlessly invaded.”**? Leaving
persons with devastating emotional injuries, without recouise at law, could
lead to self help. At least, it leaves people with the belief that they were
victims of wrong for which the law provides no redress. Finally, if tort law
provides redress for interference with employment and business
relationships but not a famiy relationship, what message does that send
about the relau've importance of family relationships in our society? If one
rejects the incompetence of the court to address affective issues and the
other reasons regarding the limitations of %rt law given in the past for
abolition of cnminal conversation and alienation of affections, such as
nondeterrence and insoluble causation and blame issues, then one is left
with the answer that family relations are not as imgportant as employment
and business relations. That very well may be true.

It is also questionable whether palpable injuries to one of the most
significant relationships in our society should be left to coverage under an
occasional tort theory, such as intentional infliction of emotional distress.
For the employment relationship, the movement has been in the opposite
direction—to recognize a direct toit theory for abusive discharges and
interferences with the employment relationship.>® If the relationship of
matriage is impoctant enough to be protected by toit law, should plaintiffs

0. HARPER £T AL, supra pote 8, at 499-500 (steting that althougbh Gemily relaions are
among the “most delicate and impodant in our Society,” they are gveo little p vt on uader
tort law).

341. Charuallag, supra note 48, at 499.

342, HARPER ET AL, sugra note 8, at 535.

343, Many states have recognimd the ot theory of cecuvery for wroagful discharge in
violation of public palicy. Some stales have codibed wrongful discharge actions. See, eg.,
MONT. CODE ANN. §§ 39-2-901 to 39-2-915 (2001); La. REV. STAT. AVN. § 23:967 (West
1998).



1050 ARIZONA STATE 1AW JOURNAL (Anz. St. L.J.

be made to try to fit their claims into occasional relational tort theories?
They wiil seldom be able to convince a court that adultery is outrageous
enough to constitute intentional infliction of emotional distress. If it were,
then criminal conversation or alienation of affections would be
recognized.**

In sum, it is a gaping and, for me, inexpiicabie hole in tort law coverage
to fail to provide some theory of 1ecovery for interference with marriage.

B. Harm Suffered by Women to a Greater Extent

I realize that feminists historically have supported abolition of criminal
conversation and alienation of affections. I think the questions raised by
some modern feminist writers about the position of the feminists regarding
the heart balm torts demands an answer: Was it appropriate for femuni'sts to
support the abolition for the purpose of destroying stereotypes of women
when the to1t theories offered individual female plaintf§é who were injured
a means of cedress, and if it was, does such a position remain appropriate
now?*

Women suffer more from adultery than men suffer. Professor Chamallas
cites numerous writers for the proposition that men suffer a greater
emotional injury from discovering that their spouses have engaged in
adultery than do women; she describes the injury as a kind of emasculation
and a wound to men’s “manly pride.”® On the other hand, Professor
Larson argues that women, as the “emotional workers,” are more likely to
suffer emotional injury than men®’ 1 do not wish to speculate whether
men or women suffer a greater emotional injury upon learning of a spouse’s
adultety. The injury is great for both men and women. I do argue,
however, that the collective injuries % women are greater for two reasons.
First, the survey data regarding exwamarital sexual activity suggest. and
most people would guess, that ma:ried men engage in adultery more than
married women*® Second, if discovered adultery leads % divorce, as it

344, Samando v. Ounaway, 694 So. 2d 1041, 1042¢(La. Ct. App. 1997); Quina v, Walsh,
732 N.E.2d 330, 338 Mass. App. Ct. 2060},

345. See Cocmbs, supra note 59, at 15-19; Larsom, supra note 59, at 397401

346. Chamallas, supro note 5, at 340-4).

347. Larson, supra note 59, at 448-49.

348. See SPRING, supro oote 5.

349. See Rasmusen supra vote 237, at 2 n.l (discussiog “vorvenbonal wisdam”™ and a case
study in a Virghia coumty).
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often does,” the collateral losses of women are likely to be greater than

those of men; women bear the brunt of the economic and life opportunity
costs. Although women have made some strides toward economic
independence, it is still true that many married women are, to a large extent,
economically dependent on their husbands.® Anti-heart balm reformers in
the 1930s argued for a view of marriage in which emotions, not economics,
controlled decisions.’* It should not be a stunning revelation to state that
the view of the reformers which called for insulating marriage issues from
the cold economic forces of the market was not realistic then and certainly
is not today.** Money and economics matter in matters of the heart—both
at the point of marriage and divorce. If a divorce occurs, quite often the
woman will have more difficult financial circumstances,>* and, if there are
children, she may still have the principal child raising responsibilities.
Moreover, both the disadvantaged financial circumstances and the family
responsibilities are a result of the woman’s investment in the marriage.’® I
do not suggest that a tort theory for interference with marriage would
provide a remedy for all the economic injuries flowing from adultery and
divorce. I do contend, however, that married women who divorce generally
suffer economic loss as well as emotional harm. If women do suffer greater

350. See, e.g., Neal v. Neal, 873 P.2d 871, 875 (Idaho 1994); Hutelmyer v. Cox, 514 S.E.2d
554, 559 (N.C. App. 1999), review denied, 514 S.E.2d 146 (N.C. 1999), appeal dismissed, 542
S.E.2d 211 (N.C. 2000).

351. See, e.g., Larson, supra note 59, at 427-28 (“Despite notable advances in recent
decades by an elite group of American women, persistent economic dependency and tenacious
sex roles continue to make connection to a man an important avenue to a stable and secure life
for many women.”); see also Twila L. Perry, No-Fault Divorce and Liability Without Fault:
Can Family Law Learn from Torts?, 52 OHIO ST. L.J. 55, 63-66 (1991) (discussing views of
some that no-fault divorce has badly hurt women and children economically).

352. Tushnet, supra note 98, at 2615.

353. Id.

354. Professor Perry analogizes a divorce to an accident in tort law and identifies primary,
secondary, and tertiary costs of a divorce. Perry, supra note 351, at 66-70. The secondary
costs, which she identifies as “economic costs to the individuals and to society include the
economic costs to the spouse who has sacrificed or compromised her career in order to further
the interests of her marriage” Id. at 68; see also Joyce Davis, Enhanced Earning
Capacity/Human Capital: The Reluctance to Call It Property, 17 WOMEN’S RTS. L. REP. 109
(1996) (arguing that divorcing spouse’s interest in the property of their spouse’s enhanced
earning power should be recognized). In the Hutelmyer case, the court cited the plaintiff’s
evidence of loss of income, life insurance, and pension benefits as part of the evidence
supporting the award of $500,000 in compensatory damages. Hutelmyer, 514 S.E.2d at 561.
Professor Rasmusen notes that a spouse’s threat to divorce upon discovering adultery will not
be credible and thus will not deter adultery if the faithful spouse has made substantial
investments in the marriage. The investments mean the faithful spouse has too much to lose.
Rasmusen, supra note 237, at 2.

355. See source cited supra note 154 and accompanying text.
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collatera} loss from adultery, then not providing a tort remedy for
interference with marriage will adversely affect women mote than men.

Providing a theory of recovery for interference with mamage might not
provide a substantial source of recovery for all or most plaintiffs. Some
defendants would have the resources to satisfy a judgment, and some would
not. This is no different from most other intentional tort theories. Many
defendants in a battery claim will not be able to satisfy a judgment, unless
they have an insurance policy that covers it.”** The potential that some
judgments will be unrecoverable, however, has not been seen as a reason to
abolish the tort theory of bateery. In the context of adultery, if divorce
results, the unfaithful spouse may contribute to satisfaction of a judgment
against the third party, and I do not see that as negative,’’

C. Current Views in Society Favoring Reconsideration

There is a public discourse about family values and morality and concem
with moral decline in American society. There s also a movement to
change the no-fault divorce regime.**® Perhaps most importantly, feminist
scholars and others have questioned both some of the results and some of
the underlying arguments of the heart balm abolition movement. Feminists
and others are re-xamining the very real emotional and economic injuries
suffered by women before, during, and after marriages and questioning
whether current family and tort law provide adequate protection. In a
society in which such views are being expressed, it is appropriate to
reconsider the need for an interference with marriage tort.

I realize that there is substantial opposition, wielding well-reasoned
arguments, to recognition of such a tort. I know that the recognition of a
modified tort, such as the one I propose in the next section, will create many
problems, Nonetheless, in contemporary American society, with the issues
being debated, the time has come to reconsider the marriage interference
tors.

356. See Smuth v. St. Paul Guardian ins. Co., 622 F. Supp. 867, 867-77 (W.D. Ask. 1985)
(hoiding that hability for alienation of affections was covered by inswance policy).

357. 1 realize (hat some may read into tu's the okl arguments agrinst caminal couverzation
and alienston of affections on the ground that they are particularly susceptible to blacionasl or
extoition. 1 do net think, however, that the incentives to settle such a suit are sigmficantly
differcnt from the incentives in ether types of tort actions,

358. See Jones, supra note 40, at 86-88 (cifing this as a reason for reconsdeting the torts).
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VI. A PROPOSAL FOR AN INTENTIONAL INTERFERENCE
WITH MARRIAGE TORT

There are problems with alienation of affections and criminal
conversation. Professor Dobbs’ critique of interference torts raises a
number of concerns. The one that troubles me the most is that the
interference torts potentially impose liability for interference perpetrated by
speech.® Applying that criticism to alienation of affections, parents or
others might be sued for trying to persuade their child to leave an abusive
spouse or companion. Although parents and others might avoid liability on
the basis of privilege,”® the potential coverage of speech as interference is
troubling. An angry spouse might sue a would-be suitor who uses speech to
try to entice a married person. Although it could be argued that if the
propositioned spouse does not leave his spouse or commit adultery, the
plaintiff spouse would be unlikely to recover, the potential for trivial
lawsuits and the potential infringement on speech are vexing.

The concern with application of the torts to speech may be viewed as
part of a larger criticism of the interference with business torts—that the tort
does not proscribe specific conduct, but instead a state of mind.*®'

A concern I have with criminal conversation is that the tort does not
require knowledge on the part of the interferer that the person is married.
Writing about the interference with business tort, Professor Wonnell argued
that the requirement of knowledge of the existence of the relationship is a
crucial element of the tort to avoid overdeterrence.”® 1 think the same is
true of interference with marriage. Not requiring knowledge would impose
too great a burden on the market for sexual relations. Moreover, the
knowledge requirement ensures that the interferer has a high level of
culpability or blameworthiness. Without the knowledge requirement, one
could be liable for interference with marriage for having sexual relations
with a married person who misrepresented his marital status.

In light of the foregoing concerns and others and in recognition of the
fact that most states abolished the existing torts, I would confine the
revised tort to the specific conduct of adultery. Thus, the tort would borrow
the wrongful act requirement from criminal conversation and the knowledge
of the marriage requirement from alienation of affections. I do not think
that proof of alienation of love and affection should be retained as an

359. Dobbs, supra note 24, at 361-63.
360. RESTATEMENT, supra note 8, § 686.
361. Dobbs, supra note 24, at 347-50
362. Wonnell, supra note 161, at 143-45.
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element of the tort.**® That should be left to valuation of damages. Thus,
the elements of the new intentional interference with marriage tort would be
the existence of a valid marriage, defendant’s knowledge of existence of
marriage, and sexual relations between the defendant and the spouse.
Consent of the nonparticipating spouse, a defense to criminal conversation,
should be a recognized defense and should be understood to include
marriages in which the spouses have agreed that exclusive sexual relations
is not part of their marriage.

This proposed tort is a narrow relational tort that certainly does not
address all interferences with the marital relationship.364 It does, however,
address the type of interference that most Americans say is morally wrong
and the one that seems to provoke the greatest sense of outrage and injury in
married persons.

VII. CONCLUSION

Criminal conversation and alienation of affections have been under
assault for sixty-five years, and there is not much left of them. The
abolition of two old torts in a time of general expansion of tort liability is a
remarkable occurrence, but few in the legal profession have remarked on it.
Although the reasons usually given for abolition of these torts are
unpersuasive, the demise can be understood in terms of changes in tort law,
ideological movements, and changes in societal views and values. The
Hutelmyer case brought the torts to the nation’s attention briefly several
years ago. Notwithstanding that brief notoriety (or perhaps because of it), it
is likely that they will be abolished in the few states that continue to
recognize them in the near future.

I have argued that the case never was made effectively for the abolition
of the torts. Further, I have argued that there are good reasons to recognize
a revised tort theory that provides redress for intentional interference with
the important relationship of marriage. If recognized, would that tort theory

363. Jones, supra note 40, at 87 (noting problems with proof of existence of love and
affection and suggesting that proof of adultery might be sufficient).

364. Professor Chamallas posed the question whether I think the tort should be limited to
marriages in which the couple has children. That is a narrowing of the tort that I do not favor,
but I do think the arguments for the proposed tort are strongest in that context. The potential
harmful effects of adultery on children is a justification for the intervention of tort law to protect
the third-party interests. See supra notes 169, 255-56 and accompanying text.



13:0985] TWO OLD TORTS LOOKING FOR A NEW CAREER 1055

prevent adultery and save families? Of course it would—just like the tort
law of battery prevents people from hitting each other and saves bodies.*®

365. I will not close without making clear that my title exaggerates the effect that I believe
the proposed tort would have. Nonetheless, complete deterrence has never been required by tort
law to justify the existence of a tort. As I have suggested earlier, I think that tort law often
recognizes theories of recovery as a reflection of society’s values and for other reasons, even

when the deterrent effect may be minimal. What conduct is deterred, for example, by the tort of
intentional infliction of emotional distress?
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