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Lieberman: Case Law Update

Case Law Update
Jeffrey D. Lieberman
Liskow & Lewis
Lafayette, Louisiana
I. Restoration/Remediation Claims
1. Broussard v. Hilcorp Energy Co., 2009-0449 (La. 10/20/09); 24
So.3d 813.
In Broussard, the plaintiff-landowners filed suit against their
mineral lessees and others seeking damages for contamination of their
property. The plaintiffs alleged that the contamination was the result of
the defendants' negligence in conducting oil and gas operations on the
premises. In response, the defendant-lessees filed several exceptions.
One of the exceptions was prematurity/want of amicable demand, based
on Louisiana Mineral Code article 136. After the trial court granted the
exception and dismissed the action, plaintiffs appealed. On appeal, the
Third Circuit reversed the trial court's dismissal of the action based on
the defendants' Article 136 exception. From this reversal, the defendantlessees filed writ applications to the Louisiana Supreme Court, limited to
the issue of whether plaintiffs are required to provide written notice
pursuant to Article 136 prior to filing suit.
As recited by the court, Article 136 requires a mineral lessor to
provide written notice of an asserted breach prior to filing suit if the
lessor seeks relief from his lessee "arising from drainage of the property
leased or from any other claim that the lessee has failed to develop and
operate the leased premises as a prudent operator." The court noted that
the duty to develop and operate the leased premises as a prudent operator
is established by Article 122. Under Article 122, the court recognized
that pre-Mineral Code jurisprudence established five (5) implied duties,
including the duty to restore the surface.
Under current jurisprudence, however, the court stated that the
implied duty to restore the surface as part of the prudent operator
standard was rejected in Terrebonne Parish School Board v. Castex
Energy, Inc., 2004-0968 (La. 1/9/05); 893 So.2d 789, which limited the
duty to restore the surface to instances where the lessee has exercised its
rights under the lease excessively or unreasonably. Further, the court
interpreted the language "develop and operate" as employed by Article
136 to include only searching, production, and marketing of
hydrocarbons, *and that claims aimed at remediation/restoration are
separate and distinct from any claims that defendants failed to "develop
and operate" the property as a prudent operator. As a result, the court
held that pre-suit notice was not required under Article 136 for
remediation/restoration claims and affirmed the Third Circuit's reversal.
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2. Frank C Minvielle LLC v. Atlantic Refining Co. (Minvielle II), 337
Fed.Appx. 429 (5th Cir. 2009).
This case involves a plaintiff-landowner's claim for alleged
environmental damage caused by operations under a mineral lease. The
lease was executed in 1961. The well drilled pursuant to the lease was
plugged and abandoned in 1977, and the lease terminated. In 1998,
plaintiff purchased the property from the successors of the original
lessor. In 2003, plaintiff filed its first lawsuit against the lessee and
various other companies, bringing both contract and tort claims for
alleged contamination of the property.
In that first action, Frank C Minvielle, L.L.C. v. IMC Global
Operations, Inc. (Minvielle I), 380 F.Supp.2d 755 (W.D. La. 2004),
defendants filed several motions to dismiss, which were converted to a
motion for summary judgment by the court. The court found that, as to
the contract claims, Louisiana law provides that the right to sue for
property damage is a personal right, and that plaintiff had not been
assigned that right at the time of the sale and that the lease did not
otherwise create a stipulation pour autrui in favor of plaintiff. Thus,
plaintiff lacked standing to bring a claim in contract for the damages.
Similarly, as to the tort claims, the court found that the owner of the
land at the time of the damage is the person with the real and actual
interest to assert a claim for such damage. Because plaintiff sought
damages arising from operations that occurred prior to its purchase of the
property, plaintiff lacked standing to bring a claim in tort. Plaintiff
moved for reconsideration, arguing that the 1998 sale was intended to
convey the right to sue for past damages to the property and that it had
obtained an amendment to the sale that would be filed with the court.
After failing to file the amendment, the court granted defendants' motion
for summary judgment.
In this case, Minvielle II, plaintiff again filed suit, making identical
allegations against the same defendants involved in the first action.
Plaintiff asserted that it had obtained an amendment to the 1998 sale after
the final judgment in the first action, according to which it now had
standing to bring its claims. The defendants moved to dismiss the action
based on res judicata, arguing that plaintiff could not re-litigate the
question of standing decided in the first action. The district court granted
defendants' motion, and plaintiff appealed.
On appeal, the Fifth Circuit first found that federal res judicata law
applies in a consideration of whether the decision in Minvielle I has a res
judicata effect as to the second action. The court then found that the
determination of standing was jurisdictional, and that res judicata applied
to jurisdictional determinations. Because the elements of federal res
judicata were met, plaintiff's second action was barred.
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3. Kling Realty Co., Inc. v. Chevron USA, Inc., 575 F.3d 510 (5th Cir.
2009).
In Kling, the plaintiff-lessors filed an action in a Louisiana state
court alleging that Chevron and two Louisiana defendants had
contaminated their property through several decades of oil and gas
exploration. Chevron removed the case based on federal diversity
jurisdiction, alleging that the Louisiana defendants were improperly
joined in an effort to defeat federal jurisdiction. The plaintiffs responded
with a motion to remand. The district court denied plaintiffs' motion and
dismissed the non-diverse defendants, holding that the non-diverse
defendants were improperly joined. The court then granted Chevron's
motion for partial summary judgment, finding that plaintiffs' claims
against it were barred by prescription. The Fifth Circuit affirmed, but
granted a rehearing, vacating its prior decision and replacing it with the
instant opinion.
On rehearing, the Fifth Circuit reached the same result, finding that
the non-diverse defendants were improperly joined and that plaintiffs'
claims against Chevron were barred by prescription. Concerning the
issue or improper joinder, the court found that plaintiffs waived the issue
as to one of the defendants through failure to present an argument. As to
the other defendant, a supervisor involved in the oilfield operations, the
court found that Chevron met its burden of showing that there was no
reasonable basis for the district court to predict that the plaintiff might be
able to recover against the defendant under Canter v. Koehring, 283
So.2d 715 (La. 1973). As stated by the court, Canter liability may only
be imposed for bodily injury claims. Because the only injury alleged by
plaintiffs was economic and emotional-damage to property and various
forms of mental distress-plaintiffs had no possibility of recovery under
Canter.
Turning to the dismissal of Chevron based on prescription, the court
found that, ordinarily, the party pleading prescription has the burden of
proving that the plaintiffs claims have prescribed. But, when more than
one year has elapsed between the filing of the suit and the cessation of
the tortious conduct, the burden shifts to the plaintiff to show that
prescription has been suspended or interrupted. Plaintiff asserted that
prescription had been suspended or interrupted under the doctrine of
contra non valentem or as a continuing tort.
As described by the court, contra non valentem, a jurisprudential
exception to the rules of prescription, prevents the running of
prescription where the cause of action is not known or reasonably
knowable by the plaintiff. The two situations where the doctrine applied
in the instant case were: (1) where the debtor has done some act
effectually to prevent the creditor from availing himself of his cause of
action; and (2) where the cause of action is not known or reasonably
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knowable by the plaintiff even though plaintiffs ignorance is not
induced by the defendant. The court rejected plaintiffs' argument under
both prongs, finding that Chevron did not mislead plaintiffs as to the
extent of damage to their property or otherwise act to prevent plaintiffs
from bringing their cause of action in a timely manner, and that plaintiffs
were aware of contamination problems from the 1970s.
The court also rejected plaintiffs' assertion that the damage was
caused by a continuing tort, which acts to suspend prescription until the
conduct causing the damage ceases. Here, Chevron did not owe a
continuing duty to remediate the property because the parties entered into
a release in 1973, which provided a three-year window for claims after
the date of the release. The court further noted that any contamination
caused by Chevron is the continuing effect of prior conduct, and that
failure to clean up the contamination does not constitute a continuing
physical invasion of the property under Louisiana law.
II. Act 312
4. Meaux v. Hilcorp Energy Co., 2009-591 (La. App. 3rd Cir.
12/9/09); -

So.3d -,

2009 WL 4639336.

Plaintiff-landowners filed suit against their mineral lessee and
others for breach of lease and for tort claims based on alleged
contamination from a pipeline leak and an unlined pit containing oilfield
waste. The pit had been previously closed in conformity with the
Louisiana Department of Natural Resources standards for submerged
wetlands, and the pipeline had been repaired and later removed. At trial,
the jury found there was no environmental damage to the property
attributable to the defendants. Plaintiffs appealed, relying on Act 312 to
support their contention that the appellate court should review the jury's
determination de novo. Specifically, plaintiffs cited to La. Rev. Stat.
Ann. §30:29(C)(6), which provides for a de novo review of a judgment
adopting a plan of evaluation or remediation and ordering a party to
deposit funds for the implementation thereof.
The appellate court disagreed, citing §30:29(G) in finding that the
Act 312 remediation procedure does not apply where there is a
determination that no environmental damage exists. Because the
remediation procedure was not triggered, the de novo review mandated
by §30:29(C)(6) is not applicable. Rather, as held by the court, the
applicable standard of review for such determinations is "manifest error,"
the standard by which questions of fact are reviewed.
As to what constitutes "environmental damage" under Act 312, the
court found that the damage must pose some risk to the health, safety, or
welfare of the people of the state or be damaging to the public interest.
According to the facts of the case, the court found that the jury's
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determination was not manifestly erroneous and affirmed the judgment
entered by the trial court.
5. Sweet Lake Land and Oil Co. v. Exxon Mobil Corp., 2009 WL
4716090 (W.D. La. 2009).
Sweet Lake, a landowner, brought a claim against several
defendants who conducted oil and gas operations and other operations on
its property, alleging that defendants' operations contaminated the soil
and groundwater. Some or all of the defendants' oil and gas operations
were conducted pursuant to leases, including mineral leases, and other
agreements which provided that the defendants would restore the
property.
In response to plaintiffs complaint, several motions were filed by
the defendants. The principal motions at issue were a motion for more
definite statement and a motion to dismiss Sweet Lake's claim for
private monetary damages based on the cost of remediation for alleged
damage to groundwater. As to the former, the court found that plaintiff's
complaint complied with the "notice pleading" standard for federal
complaints and that such compliante mandated denial of the motion for
more definite statement.
Turning to defendants' motion to dismiss, the court discussed the
recent jurisprudence concerning Act 312 as well as the language of what
the court cited as the Act itself, the relevant provision of which states:
Notwithstanding any provision to the contrary, upon the filing of
any litigation, action, or pleading by any plaintiff in the principal
demand, or his otherwise making a judicial demand which includes
a claim for the evaluation and remediation of any contamination or
pollution that is alleged to impact or threaten useable
groundwater... La. Rev. Stat. Ann. §30:20015.1(B).
Based on this plain language, the court held that Sweet Lake may
seek damages for groundwater remediation under Act 312 sufficient to
defeat defendants' motion to dismiss, even though the remedies available
under the Act are an issue for a later date, thus denying defendants'
motion to dismiss plaintiffs' claim for private monetary damages. The
court further denied a motion to dismiss plaintiffs' request for a
mandatory injunction compelling defendants to remove the
contamination based on defendants' argument that Act 312 provides the
exclusive remedy for such claims, reasoning that Act 312 does not limit a
plaintiff's recovery to an award determined by the administrative agency.
III. Public Lands
6. Plaquemines Parish Government v. Department of Natural
Resources, 2008-2094 (La. App. 1st Cir. 9/10/09); 23 So.3d 357.
The Plaquemines Parish Government, on behalf of and as governing
authority of the Grand Prairie Levee District (GPLD), filed a petition for
-5Published by LSU Law Digital Commons, 2010
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judicial review of a final decision by the Department of Natural
Resources (DNR) concerning the return of public lands in the area of the
Bohemia Spillway in Plaquemines Parish to the GPLD, a prior owner.
According to the GPLD, in the mid-1920s, the Orleans Levee District
acquired thousands of acres in Plaquemines Parish for the construction of
the Bohemia Spillway by statute, which land produced millions of
dollars in mineral revenue. In 1983, the Louisiana Constitution was
amended to authorize the return of property, including mineral rights, to
a former owner from whom the property had previously been
expropriated, or purchased under threat of expropriation, when the
legislature by law declares that the public and necessary purpose that
originally supported the expropriation had ceased to exist and orders the
return of the property to the former owner under such terms and
conditions as specified by the legislature.
In 1984, the legislature declared that the public and necessary
purpose that may have originally supported the expropriation of certain
property in Plaquemines Parish for the construction of the Bohemia
Spillway had ceased to exist. The Act ordered the Orleans Levee District
to return the ownership of the property to the owners or their successors
from whom the property was acquired by expropriation or threat of
expropriation. The Act further vested rule-making and procedure-making
authority in the DNR to establish procedures and guidelines for the
return of such property and ordered it to evaluate applications submitted
by former owners or putative heirs, with the secretary of the DNR
responsible for certifying owners or successors of owners from whom the
property was acquired. DNR, however, refused to determine certification
of the GPLD as a prior owner based on its conclusion that a legislative
resolution was needed for the return of land from one quasigovernmental entity to another. On review, the trial court granted DNR's
exception of no cause of action, and the Parish appealed.
On appeal, the court affirmed the trial court's grant of DNR's
exception, finding that the 1983 constitutional amendment and the 1984
legislative act only provide a claim for return of land acquired through
expropriation or threat of expropriation. Because the land was transferred
to the Orleans Levee District from the GPLD by statute, neither the 1983
amendment nor the 1984 act applied.

IV. Pipelines
7. Caddo Gas Gathering L.L.C. v. Regency Intrastate Gas LLC, 44,851
(La. App. 2nd Cir. 11/12/09); -

So.3d

-,

2009 WL 3764002.

Caddo Gas Gathering ("Caddo Gas"), a natural gas pipeline lessee,
brought a claim against Regency Intrastate Gas ("Regency"), the pipeline
owner, for breach of contract based on Regency's refusal to provide gas
transportation through the Elm Grove System pursuant to a 1988 gas
transportation agreement. Regency filed a reconventional demand for
-6http://digitalcommons.law.lsu.edu/mli_proceedings/vol57/iss1/5
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declaratory judgment, claiming that the term stated in the agreement was
of unspecified duration and that it could be terminated by either party
upon reasonable notice as provided by Civil Code article 2024. The term
stated in the agreement was that it "shall remain in force and effect from
the date hereof for a term coextensive with the ownership or use of the
Elm Grove System by Transporter or its successors or assigns."
Both parties filed cross-motions for summary judgment. The trial
court dismissed the reconventional demand, and rendered summary
judgment in favor of Caddo Gas. On appeal, Regency argued that the
language "ownership or use" in the term provision contemplated an
uncertain and undeterminable term because it would be required to
provide transportation even after it, and its successors or assigns, ceased
using the pipeline. Caddo Gas countered that the term was determinable
because the contract contemplates an operating pipeline system. The
court agreed with Caddo Gas's argument, holding that the agreement as a
whole is subject to a resolutory condition, namely when the pipeline is
no longer useable, and that the term is uncertain but determinable by
reference to the happening of this future event. Thus, becausc article
2024 is not applicable to uncertain but determinable terms, the contract
could not be terminated by giving notice to the other party.
V. Personal Injury/Tort
8. Wall v. Kelly Oil & Gas Company, Inc., 44,604 (La. App. 2nd Cir.
12/21/09); -

So.3d

-,

2009 WL 4893930.

On May 27, 2001, at 4:00 a.m., six teenagers entered onto an oil,
gas, and mineral drilling site located in Webster Parish. The access road
to the site was equipped with a gate, which was unlocked and open.
There was, however, a warning sign beside the gate and the tanks had
stenciled warnings concerning open flames and smoking. Several of the
teens were smoking, and at some point three of the teenagers decided to
climb atop one of the oil tanks and one teen began jumping from tank to
tank. The battery of three tanks later exploded, killing one of the teens
and injuring several others.
The plaintiffs filed a joint petition against the designated operator of
the well and its operating contractor for personal injuries arising from the
explosion. After extensive discovery, the defendants moved for summary
judgment based on La. Rev. Stat. Ann. §9:2800.4, which provides that an
owner of oil, gas, or mineral property is not liable to any person who
unlawfully enters upon the property for damages for any injury, death, or
loss which occurs thereon unless caused by the intentional act or gross
negligence of the owner.
The trial court denied the motion for summary judgment, finding
that there were genuine issues of material fact concerning forseeability in
light of the amount of cigarettes and beer bottles historically dumped at
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the production site as well as other sites, the knowledge that teenagers
and hunters visited the various production sites, the adequacy of the
signage, and whether the gate was open. On appeal, the court reversed,
finding that the record disclosed no evidence of gross negligence on the
part of the owner.
9. TS & C Investments LLC v. Beusa Energy, Inc., 637 F.Supp.2d 370
(W.D. La. 2009), affd by 344 Fed.Appx. 907 (5th Cir. 2009).
Plaintiffs filed a putative class action for damages allegedly
sustained as a result of an oil well blowout near Interstate 10. After the
blowout, police closed a sixty-mile portion of the interstate for
approximately ten days. The plaintiffs were business owners located
along the interstate, and asserted claims for loss of business, loss of
economic opportunity, nuisance, and mental anguish as the result of
closure of the interstate due to the blowout. The claims were based on
general tort law and Civil Code article 667, which requires a defendant to
reimburse his neighbor for depriving him of the enjoyment of his
property.
At trial, the district court found that a plaintiff may not recover
purely economic damages in tort when it has suffered neither physical
damage nor damage to property in which it has a proprietary interest and
where there is no contractual relationship between the parties. Further,
under article 667, the court held that the businesses, many of which were
located more than twenty miles from the blowout, were not "neighbors"
to the well within the article's purview. The Fifth Circuit later affirmed.
VI. Lease Clauses
10. Stream Family Ltd Partnership v. Marathon Oil Co., 2009-561
(La. App. 3rd Cir. 12/23/09); -

So.3d -,

2009 WL 4927520.

Stream Family Ltd. Partnership, ("Stream") brought a claim against
its mineral lessee and the lessee's assignees for unpaid royalties. The
lease was executed in 1984, and production under the lease began in
1985. Royalties, however, were not paid to Stream from 1998 through
September of 2004, at which point Stream made demand for payment
and subsequently filed suit. Stream alleged that the original lessee and its
assignees were liable for the unpaid royalties as unreleased obligors.
As to royalties due greater than three years prior the date of filing,
the trial court held that Stream's claims were barred by prescription. As
to claims that were not so prescribed, Marathon Oil, who was the
successor to the original lessee and who had assigned all of its interest to
third parties as of 1992, filed a motion for summary judgment, alleging
that the lease had terminated prior to September of 2001. Thus, Marathon
argued that it would not be liable under the lease for royalties due from
September 2001 to September 2004 because the lease had terminated.
Marathon's argument centered on the following clause in the lease:
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Untimely or improper payment of royalties shall constitute an
express resolutory condition of this lease with respect to LESSEE's
rights. Except in instances of willfully or persistently late or
improper payment LESSOR shall give twenty-one (21) days written
notice of LESSEE's failure to make timely or proper payment of
royalties as a prerequisite to a successful judicial demand for
dissolution of the lease. In the instance of willfully or persistently
late or improper payment, LESSOR need not give notice and the
lease will resolve immediately.
The trial court granted Marathon's motion for summary judgment,
finding that the record established that royalties owed by its assignee to
Stream were willfully or persistently late or improper, thereby activating
the express resolutory condition. On appeal, Stream argued that notice of
failure to make royalty payments is an indispensible prerequisite to
judicial demand for dissolution of the lease under Mineral Code article
137, which cannot be contractually eliminated because it is a matter of
public policy. The Third Circuit rejected this argument, citing Mineral
Code article 133, which provides' that a mineral lease "terminates at the
expiration of the agreed term or on the occurrence of an express
resolutory condition." The court further refused to consider Stream's
argument that the lease reconducted on the grounds that Stream did not
raise the issue in the trial court.
11. Hayes v. Pride Oil & Gas Properties, Inc., 2009 WL 3254556
(W.D. La. 2009).
In Hayes, plaintiff-lessors brought an action to rescind a mineral
lease. The plaintiffs were Louisiana citizens, and the lease was originally
executed in favor of Pride Oil & Gas Properties, Inc., also a Louisiana
citizen. The lease contained a common clause, which stated as follows:
The rights of either party hereunder may be assigned in whole or in
part ... An assignment of this lease, in whole or in part, shall, to the

extent of such assignment, relieve and discharge Lessee of any
obligations hereunder to Lessor ...
Prior to the lawsuit, Pride assigned all of its interest in the lease to
two non-Louisiana companies. Plaintiffs' petition named both Pride and
the non-Louisiana assignees as defendants. The non-Louisiana
defendants responded to the petition by filing a notice of removal to
federal court. Defendants based their removal of federal diversity
jurisdiction, asserting that Pride was improperly joined based on the
above lease provision discharging Pride from any obligations under the
lease.
Plaintiffs filed a motion to remand, claiming that their cause of
action to rescind the lease was properly sought against Pride, the original
lessee, and that the non-Louisiana defendants were joined so that they
would be bound by any relief granted against Pride. The court disagreed
-9Published by LSU Law Digital Commons, 2010
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with plaintiffs argument. Under Louisiana Mineral Code article 129, an
assignor is not relieved of his obligations under a mineral lease unless the
lessor has discharged him expressly and in writing. Here, the court
interpreted the above lease clause as acting as an anticipatory discharge,
which relieved Pride of its lease obligations under Article 129. As a
result, the court denied plaintiffs' motion to remand, finding that Pride
had been improperly joined in an effort to defeat diversity jurisdiction.
12. Mobil Oil Exploration and Production Southeast, Inc., v. Latham
Exploration Co., Inc., 44,996 (La. App. 2nd Cir. 2/3/2010); - So.3d.
-,2010 WL 364214.
This proceeding involved interpretation of a Bath form pooling
clause in a determination of which of several competing leases was the
valid and effective lease. The first lease, executed in 1981, had a primary
term of one year. The second lease, executed in 1982, had a primary term
of six (6) months. Both leases were originally executed in favor of
Latham Exploration Company, Inc., and covered the same property.
There was no production on the leased premises that could have served
to maintain the leases beyond their primary terms. Prior to the expiration
of the 1981 lease's primary term, however, Latham executed a
"declaration of unitization" pooling the lease with other producing
acreage. This declaration was not filed until six days after the expiration
of the 1981 lease's primary term. During the primary term of the 1982
lease, Latham executed a different declaration of unitization, purporting
to pool acreage under the lease with the same other producing acreage.
The declaration was filed within the primary term of the 1982 lease, but
it referenced the 1981 lease to describe the land covered by the unit.
Latham later assigned its interest in the 1982 lease to a third party. Both
Latham, who owned the 1981 lease, and the third party assignee of the
1982 lease asserted that their lease was valid and effective.
The two leases at issue were executed on identical forms, with the
pooling clause providing as follows:
Lessee shall execute in writing and file for record in the records of
the Parish in which the lands herein leased are located, an
instrument identifying or describing the pooled acreage ...

The district court found that the 1981 lease had terminated, and that
the 1982 lease was valid, having been maintained by production from the
pooled acreage. Latham appealed. On appeal, the court held that the
terms of the pooling clause required a declaration to be executed and
filed prior to the expiration of the primary term, and that failure to file
the declaration prior to the expiration of the primary term of the 1981
lease meant that the lease was not successfully pooled with producing
acreage sufficient to maintain the lease. The court further found that the
1982 lease was successfully pooled with producing acreage, reasoning
that the reference to the 1981 lease sufficiently described the pooled

-
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acreage as required by the pooling clause, even though the lease sought
to be pooled was the 1982 lease, and that the clause only requires the
instrument to identify or describe the acreage to be pooled.
VII. Real Actions
13. Langley v. Billiot, 09-433 (La. App. 5th Cir. 11/24/09); ,

So.3d

2009 WL 4043339.

In Langley, the plaintiff asserted that she was entitled to be
recognized as owner of a disputed tract against a defendant who had
possessed the tract for at least one year prior to the suit. Plaintiff claimed
ownership under of a chain of title that contained several gaps, while the
defendant argued that she and her ancestors in title had been in
possession of the tract for more than thirty (30) years and that she had
obtained a quitclaim deed to the property. The trial court found that
plaintiff was the owner, reasoning that she had acquired from a prior
owner, that the gaps in her title were not fatal defects, and that defendant
had not acquired ownership of the property by acquisitive prescription.
Defendant appealed, arguing that plaintiff failed to meet her burden of
presenting evidence of a completechain of title back to the sovereign.
On appeal, the court first discussed the burden of proof for a
plaintiff not in possession to prevail against a defendant who has been in
possession for at least one year prior to the suit. Under Louisiana Code of
Civil Procedure article 3651, the plaintiff must show proof that he has
acquired ownership from a previous owner or by acquisitive prescription.
In accordance with Article 3653, when the titles of the parties are traced
to a common author, he is presumed to be the previous owner. The court
further cited Pure Oil v. Skinner, 294 So.2d 797 (La. 1974), where the
Louisiana Supreme Court held that a plaintiff not in possession is
required to show "good title against the world," which has been
interpreted as an unbroken chain of record back to the sovereign.
Defendant argued that the gap in title was fatal, because it
interrupted the chain of title from the sovereign, while plaintiff argued
that Article 3651 allows proof either by an unbroken chain of title from
the sovereign or a common ancestor in title. The court then cited several
arguments by defendant refuting plaintiff's reliance on title emanating
from a common ancestor. Primarily, defendant asserted that she had no
title to the property, thus eliminating any possibility of a common
ancestor. The court, however, did not discuss whether the quitclaim deed
purported to cover the disputed tract nor the party from whom it was
acquired. Defendant further asserted that a showing of a common
ancestor is not sufficient under Pure Oil to show good title against the
world, and that the early gap was not the result of a minor error that
would not threaten the integrity of plaintiff s chain of title. In finding for
the defendant, the court held that the early gap was fatal to plaintiffs
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chain of title, and that plaintiffs "claim [that] it suffices to trace her title
back to an ancestor-in-title in common with the Defendant has no merit."
VIII. Contract Issues
14. Chevron U.S.A., Inc. v. Energen Resources Corp., 2009 WL
2390311 (M.D. La. 2009).
This case involves interpretation of an indemnity provision in an
assignment. In a prior lawsuit, Chevron, Energen, and one other party
executed a settlement of a contamination claim brought by a plaintifflandowner, according to which the parties would make a one-time cash
payment as well as engage in remediation efforts on the property. As
described by the court, the settlement agreement does not allocate
between claims or assign percentages of fault, and the parties simply split
the payment three ways. Subsequent to the settlement, Chevron filed the
instant action against Energen based upon an assignment and sale of
Chevron's interest in the property to Energen's corporate predecessor.
Chevron then filed a motion for summary judgment, arguing that the
assignment requires Energen to pay Chevron's portion of the cash
payment and remediation costs as well as Chevron's attorney fees, expert
fees, and other costs and expenses of defending itself in the prior
litigation. Chevron also sought a declaratory judgment that Energen must
pay Chevron's portion of future remediation costs.
Chevron's argument centered on two provisions of the assignment,
which the court found to be applicable, and which read in pertinent part
as follows:
Assignee shall indemnify and defend Assignor, its officers,
directors, agents, or employees against any and all loses, claims,
suits, controversies, liability and expense arising directly or
indirectly out of Assignee's ownership and use of the Assigned
Interests as of the Effective Time ...
... Assignor is transferring to Assignee, its successors and assigns,
all responsibilities and liabilities to any and all contaminated surface
and subsurface areas on the Leases and for contamination of the
Personal Property. The Assignee, its successors and assigns, shall
indemnify, defend, and hold Assignor harmless from any costs,
claims, judgments or liabilities arising out of past operations of the
Assets which may have been in violation of any applicable federal,
state or local law, rule or regulation.
Energen responded by asserting that the above provisions do not
require indemnity for the consequences of Chevron's own negligence,
and that a determination of the amount of the settlement attributable to
Chevron's negligence is necessary before a court can determine the
extent of indemnity. Energen also argued that Chevron should not be
entitled to indemnity for amounts attributable to punitive damages.
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As to Energen's first assertion, the court noted that indemnity
provisions in Louisiana are strictly construed. In order to secure
indemnification for one's own negligence, the intent of the parties must
be expressed in unequivocal terms. The court found that the assignment
did not clearly and unequivocally provide for indemnity against
Chevron's own negligence. The court further rejected Chevron's
argument that it had no occasion for negligence as a non-operating party,
holding that the control Chevron's ancestor in title enjoyed under the
operating agreement through various provisions requiring the nonoperator's consent could form the basis for a finding of negligence.
Because a genuine issue of material fact existed as to whether and to
what extent Chevron was negligent, and as to the amount of the
settlement attributable to that negligence, the court denied Chevron's
motion for summary judgment. The court further found that questions of
law and fact as to the allocation of punitive damages under the settlement
also precluded summary judgment.
15. Haire v. XTO Energy Inc., 2009 WL 4927875 (W.D. La. 2009).
In this case, the plaintiff-landowners brought a claim against a
defendant company, XTO, and its agent for breach of an alleged mineral
lease. Plaintiffs had originally sent a request to XTO to make an offer to
lease their property, attaching a proposed lease form. XTO then
authorized its agent to submit a bid to plaintiffs. Upon receipt of an oral
offer to lease the property, plaintiffs accepted. XTO, however, did not
send a lease form to plaintiffs and failed to honor the terms of the offer.
Plaintiffs then filed suit, to which defendants responded with a motion to
dismiss for failure to state a claim upon which relief can be granted,
arguing that they were not bound by the alleged lease.
The court first noted that a mineral lease must be in writing in order
to be binding. Instead of resting on the lack of a written lease as
dispositive, the court turned to a discussion of whether a lease must be
signed by the lessee to be binding. The court cited several decisions in
support of the premise that a lease need not be signed by the lessee to be
binding if the lessee takes action indicating that it intends to be bound by
the lease, such as paying rentals, giving drafts to the lessor, and
attempting to sell the lease. Distinguishing those cases, the court granted
defendants' motion to dismiss in light of a lack of any indication on the
part of defendants that they intended to be bound by the lease.
16. Thomas v. Pride Oil & Gas Properties, Inc., 633 F.Supp.2d 238
(W.D. La. 2009).
In this case, the plaintiff brought a claim against Pride, his mineral
lessee, seeking to rescind the lease. The mineral lease at issue recited that
plaintiff, in exchange for $100.00, a 3/16 royalty, and other valuable
consideration, leased his 17 acres to defendant for a three-year primary
term with an option to extend the lease for up to two additional years by
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payment of $37.50 per net mineral acre. In his complaint, plaintiff
claimed that the presence of the Haynesville Shale formation beneath his
property made the true value of the leased acreage over 10,000% higher
than the price received for the lease. Plaintiff alleged that Pride knew of
the presence of the Haynesville Shale and fraudulently concealed that
knowledge from him, vitiating his consent to the lease. Alternatively,
plaintiff argued that the lease should be rescinded under Louisiana Civil
Code article 2464, because the price paid by Pride for the lease was
"grossly out of all proportion with the value of the minerals sold." As a
third theory, plaintiff asserted that his consent to the lease was vitiated by
error. Pride removed the case to federal court and filed a motion to
dismiss.
The court addressed plaintiffs three arguments in turn. Considering
the plaintiffs fraud claim, the court first cited Louisiana Civil Code
article 1953, which defines fraud as:
a misrepresentation or suppression of the truth with the intention
either to obtain an unjust advantage for one party or the cause a loss
or inconvenience to the other. Fraud may also result from silence or
inaction.
Noting that plaintiffs petition did not contain any allegations of
affirmative misrepresentations, plaintiffs allegations of fraud necessarily
rested on a claim that Pride suppressed the truth through silence or
inaction. According to Louisiana law, in order to find fraud from silence
or inaction there must be a duty to speak or disclose information. Under
Louisiana Mineral Code article 122, a mineral lessee is "not a fiduciary,"
and the court found that the mere invitation to contract, without more,
was insufficient to establish a fiduciary relationship or a duty to speak or
disclose information relative to the value of the property.
The court next addressed plaintiffs claim under Civil Code article
2464, which provides as follows:
The price [of a contract] must not be all out of proportion with the
value of the thing sold. Thus, the sale of a plantation for a dollar is
not a sale, though it may be a donation in disguise.
The court then found article 2464 inapplicable to mineral leases,
being in conflict with Mineral Code article 18, which prohibits rescission
of the sale of a mineral right for lesion beyond moiety, and that the
articles of the Mineral Code prevail over provisions of the Civil Code in
the event they conflict.
As to plaintiffs third claim, the court noted that rescission of a
contract based on error is available when the mistake concerns a cause as
to a substantial quality of the thing, without which the obligation would
not have been incurred, and that cause was known or should have been
known by the defendant. Accepting as true plaintiffs allegation that he
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was unaware of the possibility that potentially valuable shale deposits
existed under his land, the court held that this lack of awareness did not
amount to a mistake concerning a "substantial quality" of the mineral
right that the lease conveyed, considering the speculative nature of the
right. Further, the court found such a claim tantamount to a suit for
lesion, which is expressly prohibited by the Louisiana Mineral Code. As
a result, Pride's motion to dismiss was granted.
IX. Office of Conservation
17. EOG Resources, Inc. v. Chesapeake Louisiana, 2009 WL 891891
(W.D. La. 2009).
Plaintiff, EOG, filed suit against Chesapeake for recovery of
damages and an accounting for EOG's share of production from three
wells drilled by Chesapeake. Both were parties to an operating
agreement and Chesapeake was the designated operator. The operating
agreement provided that no well shall be drilled by the operator for the
joint account unless and until mutually agreed upon in writing by the
parties thereto. The operating agreeiment did not provide a non-consent
penalty. Chesapeake proposed several alternate wells, to which EOG did
not consent. Chesapeake withdrew the proposals and re-proposed drilling
the wells under La. Rev. Stat. Ann. §30:10, also known as Louisiana's
Risk Fee Statute. EOG objected to these proposals. Chesapeake then
filed applications with the Louisiana Office of Conservation seeking
designation of the alternate wells. EOG received notice of the
applications, but did not oppose or object to them. After Chesapeake
received orders approving their applications, it drilled the wells and
suspended EOG's share of the revenue while offsetting a 100% risk
charge attributable to each well.
EOG then filed the instant suit seeking damages for breach of the
operating agreement and for an accounting of its share of production
from the wells without deduction of the risk charge. Chesapeake argued
that, even if the court finds that it breached the operating agreement, the
lawsuit constituted an impermissible collateral attack on an order of the
Office of Conservation. The court agreed, finding that the lawsuit did
constitute an impermissible collateral attack and that the operating
agreement was not breached, even though the wells were completed in
zones covered by the agreement, because completion in those zones was
found to be necessary by the Commissioner of Conservation.
X. Amount in Controversy
18. Ladner v. Tauren Exploration, Inc., 2009 WL 196021 (W.D. La.
2009).
In Ladner, the plaintiff-lessor filed a petition for declaratory relief
against her mineral lessee in state court, seeking a declaration that a lease
had expired. Plaintiff additionally claimed that she made demand on the
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lessee to furnish her with a recordable act evidencing the extinction of
the lease under Louisiana Mineral Code article 206, and that she is
entitled to attorney's fees under Article 207 based on the lessee's failure
to timely comply with her demand for a release under Article 206.
Defendant removed the action to federal court based on diversity
jurisdiction, and plaintiff filed a motion to remand, asserting that the
requisite amount in controversy for such jurisdiction was not satisfied.
Under Fifth Circuit jurisprudence, a removing party satisfies its
burden that the amount in controversy exceeds the jurisdictional
threshold of $75,000 by pointing to the face of the petition or any
additional facts in the notice or removal or by affidavit. Here, the court
agreed with the defendant's valuation of the amount in controversy,
stating:
The amount in controversy is the difference between lessor's
existing 3/16 royalty interest under the lease, which she will still
own even if she loses her lawsuit, and the 100 percent of gross
mineral income attributable to her 6.1 acres, less her pro rata share
of costs, which she will enjoy if she prevails, Thus, the 'the object
of the lawsuit is whether plaintiff or defendant will enjoy the stream
of income attributable to the leasehold interest, i.e., 13/16 of
plaintiffs 6.1 acres of minerals.
The court accepted the affidavits of an experienced oil & gas
company executive and a petroleum engineer as evidence that the value
attributable to a 13/16 interest in plaintiffs property exceeded $75,000.
The court further aggregated plaintiffs claim for attorney's fees under
Article 207, ultimately holding that the defendant met its burden of
showing that the amount in controversy requirement for diversity
jurisdiction was satisfied.
19. Sullivan v. Chesapeake Louisiana, L.P., 2009 WL 3735798 (W.D.
La. 2009).
In Sullivan, the plaintiff-lessor filed a suit in state court seeking a
declaration cancelling a mineral lease and damages under Louisiana's
Blue Sky law. Defendant responded to plaintiffs petition by removing
the case to federal coz-t based on diversity jurisdiction. Plaintiff filed a
motion to remand, arguing that the $75,000 amount in controversy for
diversity jurisdiction was not met.
In support of his motion to remand, the plaintiff claimed that his
theory of lease cancellation was based on the alleged failure of defendant
to pay a $5,908.00 lease bonus and failure to provide certain information
to plaintiff in violation of the Blue Sky law. Plaintiff further claimed that
he leased his 16.88 acres for a lease bonus of $350.00 per acre, and that
the true market value of the lease bonus was $700.00 to $900.00 per acre,
for a total difference of $15,192.00. In the aggregate, plaintiff asserted
that the amount in controversy was below the jurisdictional threshold.
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Defendant countered by citing Ladner, supra, and other federal
cases which hold that the amount in controversy is the value of the
undisturbed minerals in the property. The court agreed with defendant's
valuation argument, but noted that defendant did not provide any
summary-judgment type evidence, like the affidavits submitted in
Ladner, to establish the value of those undisturbed minerals. Instead,
defendant offered press releases from two company websites referencing
the number of wells drilled in the Haynesville Shale play, as well as
production rates. The court rejected the press releases as unauthenticated
hearsay. Thus, the court found that defendant did not carry its burden of
showing that the amount in controversy was satisfied and granted
plaintiffs motion to remand.
XII. Taxation
20. Transcontinental Gas Pipe Line Corp. v. Louisiana Tax Com'n,
2009-0628 (La. App. 1st Cir. 8/10/09); 23 So.3d 329.
This case involves the constitutionality of a Louisiana ad valorem
taxation scheme concerning pipelines. Plaintiff is the owner of interstate
natural gas pipelines located within the territorial boundaries of
Louisiana. According to La. Rev. State. Ann. §47:1851(K), piintiff is a
"pipeline company" that owes a 25% ad valorem tax on its "public
service property," as that term is defined in §47:1851(M). Meanwhile,
similarly situated direct competitors engaging in purely intrastate
commerce do not fall under the definition of "pipeline company" in
§47:1851(K), and are only subject to a 15% ad valorem tax. Plaintiff
paid the 25% tax under protest and filed suit. At this stage in the
procedure of the case, the issue before the court was whether the taxation
scheme violated the Commerce Clause of the United States Constitution.
Under the Commerce Clause, Congress has the power to regulate
commerce among the several states. The negative "dormant Commerce
Clause" doctrine prohibits certain forms of state action which
discriminate against commerce among the several states to the advantage
of intrastate commerce. Among these prohibitions, states may not impose
a tax that discriminates against interstate commerce by providing a direct
commercial advantage to similarly situated local businesses. Turning to
whether the tax scheme discriminates against interstate commerce, the
court found that the scheme was facially discriminatory and remanded to
the Louisiana Tax Commission to assess the value of the plaintiffs'
properties and to calculate the taxes due based on 15% of its
assessments.
21. Columbia Gulf Transmission Co. v. Bridges, 2008-1006 (La. App.
1st Cir. 6/25/09); -

So.3d -,

2009 WL 1810905.

This case involves the issue of whether Louisiana's Department of
Revenue may impose a sales tax on customer-supplied natural gas used
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by a pipeline company to power the compressors used to recompress gas
as it travels through the pipeline system. Plaintiff, transmission company,
paid sales tax on the gas used for recompression under protest and filed
suit to recoup the taxes, arguing that the gas was not subject to sales tax
because it had not purchased the gas, which was provided free of cost by
its customer. Plaintiff prevailed at trial, and the Department of Revenue
appealed.
On appeal, the court found that the transfer of gas to power the
compressors from the customer to plaintiff was a sale, and thus subject to
taxation, because plaintiff received monetary consideration as well as the
fuel necessary for the compressors as consideration for its total
transmission services. As to the amount of the tax, the court found that
the "sales price" of the gas used for determining the taxes due should be
calculated as the total amount attributable the gas "sold" for compression
using spot prices, reduced by the services received by plaintiffs
customers "valued in money." The court suggested that the services
"valued in money" reduction should be based on that portion of the true
total value or cost to plaintiff of the transmission service for which it did
not directly charge its customers in consideration of the factoring into the
rate schedule of the value of the gas necessary to fuel the compressors.
The court then reversed the trial court's judgment in plaintiff's favor and
remanded the case for a determination of the amount of the sales price of
the gas used by plaintiff for compression in order to calculate the sales
tax due.
XIII. Concursus
22. Denbury Onshore, L.L.C. v. Pucheu, 2008-2010 (La. App. 3rd Cir.
3/11/09); 6 So.3d 386.
Pucheu is a concursus proceeding concerning the disbursement of
oil and gas royalties attributable to production from a well that occurred
prior to unitization of the property on which the well is situated. Prior to
unitization, Denbury drilled a well on the Pucheu property and requested
that the Pucheus execute an escrow agreement authorizing it to escrow
the royalties attributable to pre-unitization production and later disburse
the amounts to the various lessors included in the unit in accordance with
the unit order. The Pucheus executed the agreement, and Denbury
obtained a lease-basis allowable to begin production. Shortly thereafter,
Denbury applied for the formation of the unit with the Louisiana Office
of Conservation.
While the unitization process was ongoing, the Pucheus notified
Denbury that it revoked and canceled the escrow agreement, effective
retroactively, and made demand for payment of pre-unitization royalties,
penalties, and attorney's fees. Denbury responded to the demand by
filing a concursus proceeding, asking the trial court to determine whether
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the pre-unitization royalties should be paid in accordance with the
escrow agreement or to the Pucheus.
The Pucheus reconvened, asserting that Denbury committed fraud
and/or breach of the lease because it did not notify them that the escrow
agreement was unnecessary to obtain the lease-basis allowable. Both
parties filed motions for summary judgment on the Pucheus'
reconventional demand. The trial court granted Denbury's motion and
denied the Pucheus' motion, finding that royalties should be paid in
accordance with the escrow agreement.
On appeal, the Pucheus argued that the escrow agreement was not
necessary because the well was not in an exceptional location requiring a
"conditional allowable." The court agreed, finding that the lease-basis
allowable did not require an escrow agreement and that the Pucheus were
entitled to pre-unitization royalties under the rule of capture, reversing
the trial court.
23. Cimarex Energy Co. v. Mauboules, 08-452 (La.App. 3rd Cir.
3/11/09), 6 So. 3d 399, writ granted, 2009-1170, 1180, and 1194 (La.
9/25/09).
This case involved a concursus proceeding filed by Cimarex
concerning the payment of royalties from a producing well. Mauboules
had sold a mineral royalty interest to a third party, Ereunao Oil & Gas,
Inc. Cimarex later obtained a mineral lease from Mauboules and drilled a
successful well. As part of the negotiation process of obtaining the lease,
Cimarex was advised that Mauboules would file suit against Ereunao and
Cimarex agreed to suspend payment of royalties until the suit concluded.
After the well started producing, the attorney for Mauboules sent
Cimarex a letter claiming that Ereunao's royalty interest had prescribed,
and later asserted in a telephone conversation that a clause in the royalty
deed may have been procured by fraud. Cimarex then notified the
assignees of Ereunao's royalty interest (collectively referred to as
"Orange River") that it would be suspending their royalty payments.
Orange River responded with a written demand for payment. Shortly
thereafter, Cimarex filed the instant concursus proceeding. At trial, the
court found that Cimarex had no reasonable basis for filing the concursus
and awarded Orange River double the royalties due as damages in
addition to the unpaid royalty amount. Cimarex appealed.
On appeal, Cimarex argued that Mauboules' claim against Ereunao
was sufficient to form the legitimate basis of a concursus, according to
which Cimarex is protected from liability for late payment of royalties.
The court disagreed, noting that Louisiana's public records doctrine
prohibits a party to a recorded instrument from contradicting the terms of
the agreement to the detriment of a third party (Orange River) who after
its recordation acquires an interest in or over the immovable to which the
instrument relates. As such, the court found that Cimarex had no
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reasonable basis to fear payment to Orange River. Further, lacking a
reasonable basis for the concursus, the court found that the attendant
protections for late payment of royalties were inapplicable.
The court next addressed the appropriate calculation of damages
under Louisiana Mineral Code article 212.23(C) for non-payment of
royalties to a royalty owner other than a lessor. In pertinent part, this
section provides that "the court may award as damages double the
amount due." Reasoning that the unpaid royalties are a sum of money
that would be due Orange River in any event, as the rightful owner of the
royalty interests, the court interpreted "damages" in the context of
Article 212.23(C) as additional sums above and beyond the unpaid
royalty amount. As such, the court affirmed the trial court's calculation
of doubling the amount of the royalties due, as damages, and adding that
sum to the unpaid royalty amount.
Lastly, the court addressed Cimarex's argument that one of the
Orange River parties did not give written notice of failure to pay
royalties as a prerequisite to judicial demand required by Article 212.21.
The court rejected this argument, finding an email to Cimarex in which
the Orange River party urged Cimarex to forego the filing of a concursus
and "instead distribute the royalty to the rightful owners" sufficient to
meet the requirements of the Mineral Code. Cimarex subsequently
sought writs to the Louisiana Supreme Court, which have been granted.
XIV. Donations
24. Wiedemann v. Wiedemann, 09-41 (La. App. 5th Cir. 12/29/09);
So.3d -,

-

2009 WL 5125379.

This case involved the validity of a donation and the form required
for acceptance by the donee. The donor claimed that the donation was
invalid because he did not execute it before two witnesses, and because
the donee, who signed the donation after the witness and notary, did not
accept the donation in authentic form. At trial, the court found that the
donation was invalid because the donee did not accept the donation in
authentic form. The donee appealed.
On appeal, the court first noted that "authentic acts are presumed to
be valid and a party asserting otherwise must present strong and
convincing proof of such magnitude as to overcome this presumption."
Rejecting the donor's argument that the donation was not executed by
him in authentic form, the court found that there were contradictions and
inconsistencies between the evidence offered concerning whether the
donation was executed by the donor before one or two witnesses and the
notary, and such evidence did not meet the high burden of proof imposed
on the donor to overcome the presumption.
Second, the court addressed the donor's argument that the donation
was not accepted in authentic form. Prior to January 1, 2009, Civil Code
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article 1540 required a donee to accept a donation by authentic act. This
article, however, was amended and re-numbered as article 1544, which
only requires acceptance of a donation to be in writing. The court further
held that this amendment was procedural in nature, which meant that it
applied retroactively. Thus, the donation was properly accepted in
writing by the donee even though the acceptance was not in authentic
form.
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