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Members of the lLoulsiena State Law Institute, and distinguished guests:

At this initial meeting of the lLoulelana State Law Institute, the
executive committee oonsidered it to be proper that a brief statement be
made concerning its purposes, duties and organization, by way of prologue
to the programs to follow.

This organivation originated in a movement, initiated here at
L. S. U. in 1933, to establish an institute dediocated to law revieion, law
reforu and legal research. Due to eoonomio reasons that project was posk-
poned until April, 1938, when the Board of Supervisors authorized its re-
vival, under its present name. The lLegislature, later in the year, charter-
ed, oreated and organized it es "an official, advisory law reform commiesion,
law reform agenoy and legal research agency of the 8tate of Loulsiana."

The purposes of the institute are declared by the Legielature
to be: "to promote and encourage the clarification and eim-1lification of
the law of lLoulsiana and its better adaptaticn to preeent eocial needs; to
secure the better administration of justioe and to carry on soholarly legal
researoh and acientifio legal work."

This ie the first tire in the history of this State that Legisla-
tive recognition has been given to a lonf reoognired need and an adeguate
organizgetion established to meet it.

The great jurlsts who drafted our Civil Code of 1825 appreoiated
the imperfeotions of their own work, and realized that time would demon~
strate its errors and inadequacies. Aocoordingly they reocmmended in a
preliminary report to the general assembly that where the Code was silent,
the judge should decide as an amicable compounder, the deoieion to be report-
ed to the Legislature, and then to stand as a preoedent only if adopted

by the Legislature. They also proposed that reports of ordinary casee of
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construotion be reported to the Legislature by a cammiesioned officer, to
enable it to explain the ambiguities, supply deficiencies and oorreot
errors disoovered by the test of experience in operaticn. By these means
they believed that
"the whole body of our jurisprudence being brought under the
inspection of the general assembly, they will be enabled by a
comprehensive view of thé whole ground of legislation, to avoid
the inroads on the ucity of its desizn which have been made by

statutes hastily passed for local or tsmporary purposes”...

This process of oonstant revision, through judicial reports and
recommendationa, failed because no suitstle organization wes adopted to
give it direction, and with respeot to the Civil Code that unity of deasign
8o earneatly sought by its drafters has been seriously afflected by hastily
pussed legislation without proper preparation.

Law reform and law revision shovld be the resulte of oareful
preparation, based on adeguate research, thorough study and impartial
disoussion, The great civil law institutions have fcllowed the same
general pattern in their confection. Familiar examples are the reduction
of the Customs of France, the preparation and adoption of the Code Napoleon,
and the drafting and enactment of our owr Civil Code.

That process has not been poseible in Louisiana for many years,
due to a laok of time, and a proper forum where projets of laws may be
examined and discussed by lawyers, acholars, judges and legislators in
the light of their knowledge and experience. Purthermore the lLegislature
is not adequately, constitutionally organized for that purpose, since it
meets only biennally, exclusive of extraordinary sessione, and then for

only 60 days.
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This Institute is designed then as an adjunet to the Legislature,
but solely in an advisory capacity. Its duties in that sonneotion are speo-
ified in the aoct of its oreation, It is explicitly required to oonsider
needed improvements in the law and to make recamendations coocerning them:
to study the eivil law with a view to discovering defects and inequities
and recammending needed reforms; to recelve, consider and make recammendations
concerning law reforms proposed by associations in learned socleties such
as the American Lew Institute and the Bar Aassociations; to recommend from
time to time such changes in the law as it deems necessary to modify or
eliminate antiquated and inequitable rules of law, and to brin; the law
of the State of Louisiana, both civil and oriminal, into harmony with modern
conditions,. It is required to make biennial reports to the Legislature
and if it deems advisatle, to accompany its reports with bllls to carry out
its recommendations.

In its relationship to the Legislature, then, this Institute acts
solely and only in an advisory capacity.

Its statutory duty is to recommend, when its own resmearoh, cr the
study of the proposals of other kindred organisations, indicate such action.

In addition, it is purposed to sc develop the organisation of the
Irstitute that it may conduct special research for the Legislature and its
individual members, at thelr request, on matters of legislative interest.
In that respeot, there is a great opportunity to rendsr wvaluable aservice.
In the past, comnissions have been appointed to draft Codes on special subjects,
suoh as the Criminal Code and the ¥inersl Code, neither of which was adopted.
It may be that hereafter the Legislature will intrust the preparation of the
projets of such Codes to the Institute. 1Its organization is designed for
that purpose. The respect of the Legislature for the work of the Institute

must be earned, however, through the fidelity with which it disoharges the
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duties imposed uron it by statute, and its recommendations must always result

from thorough study and research, and full, free and non-partisan discussion.,

The Institute is likewise required to atudy the jurieprudence, along
with the statutes, with a view to reoomeending needed reforms. Much legis-
lation heretofore has resulted from attempts to correct defects or imperfec-
tions brought to light in contested cases. This organization should be
able to approach the solution of such problems with method and precision

and weigh them in the 1light of the experiehce and knowledge of its members.

In tl-e it may come to perform the funotions of a judiolal ocounoil,
and be of material assistance to the Courts by the preparation of scientifio

and orderly studies of procedure and the work of the sourts,

The Act likewise makes it a duty of the institute to make available
translations of oivil law materials and commentarles and to provide by studies
and doctrinal writings, raterials for the better understanding of the Civil

Iaw of Loulisiana and the philosophy upon whioh it is based.

Of all of the Civil Law institutes, the Civil Code of Louisiana is
the only one whioh has not been largely developed and expanded by the writings
of eminent legnl scholars and jurists, generally referred to as "dootrine.”
An eminent French professor has satd that doctrine plays the same role in
law that public opinion does in politics. Here in Louisiana, we have no
doctrine except for that tc be found in the Tulane Law Review started several

years agzo, and the Louisiana 8tate Law Review, now in its second year.

In Frar ce, the modern commentaries on the Code Napoleon, such es
Baudry, lacacantinerle and Planiol and Ripert, are not individual products,

but are the results of the organized efforts of several co-authors. The
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filed is too large to be tilled by one man., Therefore, this institute
will seek to organige the work of the law faculties and of the bench snd
bar to the end that we shall sorme day have our own Louisianu dootrine,

oontained in cammentaries comperable to those of France.

Some of the materials with which we must work are contained in
our own books, some of which are so rare as to be generally inaccessible.
Many, of coursee, aro in other languages of whichk no translations are avail-
able. Already muoh work has been done to remedy some of these difficulties,

Special reports will be made later today concerning these projects.

The organigation of the Institute ia planned to facilitate the
performance of its duties, and the aocomplishment of ite purposes, in the

spirit of its planning.

The governing body is the council consisting of ex-officio members
ard elected membere. It is representative of all branches of the state
govermment, and of the entiro legal profession. The executive is represent-
ed by the attorney Gemeral and the executive counsel to the Governor, and

The Legielature is represented by the chairman of each judicisry
oormittee of both the House and the Semate, who serve ex-officioj;

The Judiciary is represented by one Justice of the SBupreme Court,
one judge from the Courts of Appeal, one district judge, and one Federal
Judge residing ir Louisiana, all of wham are elected members.

Organigations are represented by the Presidents of the Louisiana
State Rer Assocoiation and the State Bar of Louisiana, and any Louiziana
members in the Council of the American Law Institute, who are ex-officio

members,
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The law schools are represented by their deans, who are ex-officio
members, and three members fram each faculty, who ars elected members.
The Bar is represented by eleven practicing members, who are elected

members.

The Couroil has the authority under the Act, to provide rul=s fo
the organigation, government and operation of the Institute, and to determine
and elects officers. That, it has done, by the adoption of by-laws,
It hae adopted & plan of membership whioh in the terms of the Act, it believes
to be "so designed as to emcourage and urnite the co-operation of all members

of the legal profession in the work of the Institute. "

The By~lawe provide for 150 members, in addition to the Cof¥noil,
nominated by the ¥embership Committee, and elected by the Council. All
Judges of the District Courts and Courts cf Appeal, all Federal J:.dges in
Louisiana, and all Juetices of the Supreme Court are associate members, as

are all members of the Legislature who are lawyers.

The Counoil met for the first time less than a year ago. The work
which the Institute has performed since that tize will be reported to you

in detail as part of the progrem of this meeting.

The preparation of the completed edition of the Civil Codes was
confided to the Institute by the Editorial Cammittee, as provided by Aot 165
of 1938, and funds for that purpose, as well as for the work of the Institute,

were provided by the Board of Liqguidation.

It must be pointed out that the Institute, tc be fully sucoessful,
must have the scrvioes of a full time, highly trained director, and a oontin-

uation of adequate financial support by the Legislature is vitally necessary.
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It is frankly submitted that the work of the Institute thus far accomplished,

under some handicap, justifies thut suopport.

The past year has not been without its difficultiea. I must acknow-
ledge that they have been largely overcome and that the work achieved has
been acoomplished only because ¢f the unselfish, whole hearted and thoughtful

co-operation of all concerned with tlre organizetion and work of the Institute.

The louisiona State Law Institute is one of the very first organi-
gations of its kind in this country. It ic conceived in a spirit of co-
operation, and is dedicated to publiec service. It is chartered by the
Legislature, in terms which must challenge the intsrest of the entire legal
profession of the State. May ita achievements be equal to its opportunities

and its obligzations.



It 18 an honor to have this opportunity to report to the general
mambership of the Institute, for the first time, on the drogruss that has
been made in carrying out the mandate to prepare a Projet of Bew Constitution
for Louisians. As President Tucker has stated, any idea that the Institute
would be given such a task 2s this was far from the minds of all of us at the
last anmual meeting. The suggestion that the organisation and processes of the
Institute might be used for thie work did not in any semse originate within the
Institute and it was, tharefore, a matter of considerable eurprise when two
bills vare introduced at the 1945 session of the Legislature having for their
purpose, a direstion to the Institute to remmre a &ruft of a new constitution
with accampanying studies. Ths fact that such propoeals were introduced with-
out any well crystaliised public movemant for constitutional revision is also
significant in that it is indicetive of widespread recognition of the fact that
Louisiana needs a nsv fundsmental lav s0 designed as to make the rooesses of
govermmant at all lewvals more responsive to rresent day nseds. The intensity
of this feeling is furtber reflected in the fact that a M1l intradused by
Senator Bendriaks which wvould have aalled for a oconstituticmal comnvention to

oeot in March of 1947 actuzlly psesed the Senate anly to die in the House of



Rerresentatives. Ths Gurranger hill, finally passed as Act 52 of 1946,

is set forth in full in the explanatory pamphlet on the Conatitution Project,
vhich mmmphlet has bean distributed to you. The general policy reflected
in the act ia to inpure camprehensive studies of the probdlams of guverment
in Louisiana prior to the adoption of a nev constitution. In this regard,
a considerable gain is being made because the fundaaental qusstions of poliay
vhich mnst came before a constitution can be revised require the utiost in
delibaration and serious study. The more mogrecsive states that hgve recantly
given oconsideration to the problems of constitutiomal revision have recognised
the uscessity of s preliminary ocollection of information. The mandate to the
Louisiana State Law Institute is very extensive in that it contamplates the
compilation of information in the form of accampanying studies, but it also
specifioally directs the preparation of a &raft constitution. In this direction
there is great opprortumity of service by the Institute to the pecple of
Louisiana,

In this junotion ocoe may naturally inquire what is behind this movemsnt
for constitutional revision. Of course, the most frequently cited oriticisa
of our present state constitution is its undue length, It is actually the

longest in any of the 48 states. It has caased to be a trus state constitution



if ve conceive of a state constitution as a document setting only the traad
outlines of the govermment. It will be recalled that Chief Justice Marshall
in MeCulloch v, Marvliand criticised detailed end lengthy constitutions in
these terma: "A conatitution, to contain an accurate detail of all the eub~
divielons of which its great powers admit, and of all the means by which they
may be carried into exeoution, would partake of the prolixity of a legsl code,
and could scarcely be emtwaced by the human mind., It would probably never de
understood by the public. Its nacure, therefore, requires that only its
great outlines should be marked, itm important objects designated and the
minor iagredients which compose those objects be deduced from the nature of
the objecte themselves," Today one may well inquire whether the Loulesiana
Conatitution does not truly exemplify that legal prolixity of which the
learned Chief Justice wrote. In truth, our constitution is a leangthy legis-
lative code reflecting great distrust of the Legislature and raplete with
ounarcus minute details designed to protect a wide wariety of interests,
oany of which might probably be left to legislative deteruination with great
inprovesent in the proceasses of our state goverrment.

From the fact that our constitution even when framed in 1921 was a

lengthy dooumant, there has arisen another major criticism. By its very length



and by the wealth of detall with which it deals, it has decame necessary
frequently to amend the Louisian= Constitution. A survey reveals that 247
amendments have deen proposed since 1921 with only 22 failing of adoption at
the polls. The Bureau of Govarmmental Research of New Orleans has pointed out
that the accepted adage of "let the people decide"™ through constitutional
amendment i1s largely a myth. After a atudy of the Louisiana emending pro-
cesses, the Bureau concludes:

"l. Anendments are being adopted by as few as 5 of eash 100 potential
wvhite voters.

2. HNine-tenths of all emondments praposed by Legislature are sub-
sequently adopted.

3. Louisiana has amended its Constitution 16 times as much as the
avearaze American state.

4. Official publication of amsndmente in present form is virtually
asaningless.

5. Propositions on tallot fafl to inform votar canosrning amsndment,

6. PForm of paper ballot is canfuatng.®

In our amending processes we have gravitated into a system of legislation
through referendm. We have in the process, included in the constitution sush
matters of detail as a highwvay map setting forth vhere the paved roads are
roquirad to be under the Constitution, end even the names of pu;sona oomprising

an Advisory Comuission on higinay financing matters, even to the point of %o

blank spases for persong fot named. Parenthetically. 1t might be eaid that
- -/._



there is even a possibility that socme of our highwmys are unconstitutional in
that the map indicates a location different fram the sctual physical location
of several of our important paved erteries of transportation. The entire
matter of constitutionality has beocome so complicated that it is not possible
for the electorats properly to analyee or to intalligently paso upon tho
questions sutmitted to them through the proceass of these constitutional
referenda.

Froo ell of this, it follows that ocur atate constitution has beocome
80 involved that it is now practiocally impossible to deal with any problem
of government, vhether at the state or local govarmment level, without the
necessity of soms kind of constitutional amendment. Cansequently, we
frequently find {mportant govorumental units and bodies constantly handi-~
capped in the proper performance of their funotions Ly the necessity of obtain-
ing a revision of the fundamental lav as a prerequisite to nocessary action.
This is particulsrly true in aany matters relating to the support of govern—
ment and the incurring of debt by local political sub-divisions. The
existing situation has some of the sspeots of a snovtmll rolling dowm hill;
for the lengthier the caonstitution bteoowes, the greater thare is the necessity

for other oonstitutional amendments, as it is alwvays a safe guess that a mere



legislative act probtebly impinges upon some express or implied constitutional
linftation. We find limitations in owr state constitution in the form of
spelling cut paver<--mamistory orovisions vhich, if not carried out, are judic-
1ally unenforceable provisions of the state constitution, o that from the
point of view of obtaining desired action they are entirely ineffective
if the Legislature does not ast. lowever, their presence in the constitution
in the form of & grant of authority raises implication of a limitation of
authoriwy on a related matter not included in the express grant.

Further evidence of wvidesprmad dissatisfaction with the structure
of the state goverrmant is indicated in the movement that culminated in the
adninistrative reorganisation of 1940 and the legal aftermath of that move-
ment. Necsssity for the cevamping of important aspsots of the state govern-
vent reflected in the state constitution is also found in thu fact that the
Legislature has deemsd it necessary fron time to time to create apoc.hl
etudy cammisaians to deal with svescific problema. Several important twodies
of that character are actively functioning at the present time, The Reverme
Code Commission is concerned with the problems of the state's tax structure
and bov our systen of taxation as it presently exists may hinder or help

essential industrial development if we are to utilige fully the atwmdanse



of natural rescurces with wvhich Louisiana i1a blessed. The Legislature has
found it neceseary to creats a special camission to deal with the prodlems

of eiucation. There ia. also & special investigating cammittes working on the
whole problem of how the proocesees of the Legislature might be improved tihaough
revision of the rules of procedure in the Legimlature.

But over and beyand these evidenoes of a critioism of the existing
aituation, thers 1s the groving realization that Louisians fundamsntally nseds
& nev basic law vhich will be responsive to the desires of her people, and
vill be so conceived and preparad as to ereot e govermmemtal struoture that
will encourage and nramote the progressive devalopment which appears to be in
store for the South, Vast ahanges have oscourrwl sinoce the constitution of

2
1921 was fremed and . has oeen greatly accelerated in recemt years.
Consider the mattar of state budget, for axample. In 1922 th~ stats tmdget
vaes about 11 millions of dallars. In 1941 it had grown 60.91 aillion. Por
the fisoal year ending on Jume 30, 1946, the state budget wes 107,000,000,
The surplus revenuss in the general fund and recent appropriations made
thorefron will reflect furiher inoreasea in total state expenditures for
the current fiscal year. Consider the matter of population--in 1920 Louisiana's

population was 1,789,509, In the census of 1940 cur population had grovn to

-



2,363,880, The Louisiana of 1946 1s no longer entirely an agricultural state;
1t 1s rapidly emrging as an important industrisl center with great potan-
tialities for future econmic dsvalomeant by virtus of our ammdant resources
vhich can be consarved and directed toward that end. The Louisiana of 1946
18 no longer largely a rurel population. Its charecter has been changing
rapidly in the direction of marksd urban centars, many of which have camman
problems of govermment which could be greatly facilitated by a more adequate
consideration of the problems of govarument in the light of these changed
conditions,

This mendate to redreft a dooument as fundamental as our state coo-
stitation apgendare implications that are as htrosd as the proocesses of govern-
osut itself, for the constitution will deteruine the ultimate framsvark upon
vhich al) governasntal astion within the political unit ultimataly depends.
Authorities in politicel soience have pointad out that the most marked tremd
of state governments in this century has been the expansion of publio service.
The state governmant 1s ro longer engeged solely in limited regulatory activities.
It 1s a vital agenay for the promotion of the public welfare. 1t is concerned
vith proteotion and improvemsmt of health, the improversnt of education, the
{mprovensnt of 1iving and working oonditions end few {ndeed are the social and

-l



econamic problams considsred beyond the purview of permissible action.

If our state government can be so revised In the state constitution
as to strengthen the sun total of the guvermmmnt structure, a considerable
zain vill hava been mads. If we can in Louisisna strengthen sud ipprove
aininistrative arganisation end procedures, or if we cen make our Legislature
more effective by adopting devices to afid the Legislature in disctarging ite
duties or hy eliminating some of the conatiwtim?mtrictim vhich hsxper
ths Legislature in its vork, we will have made contributions to the strengthen-
ing of damperutic procsssss. More effective functioning of state legislatures
ic a part of the ensver to the problam of an incremsing tendsney on the part of
the natianal govermmsnt to increase the wide range of its permissible action.
If we oan in the mrocess of canstitutianal revieion taink tnrough the problems
of our cities, our parishes, and our other units of local goverzment, and
provide a troad and elastic fraasvark in the state constitution which vill make
for sore effective discharge of all aspects of their functions, the possibilities
for enriched oomminity living in meny of our rapidly devaloping urbden centers
will be i{mmemsurably enhrRnosd. Hers we shouli recall that the efficiency and
effectivensss of our looal units of government, those units which are most

intimately in ocontact with the largest mmber of our citisens, determine in

considerable asasure our comception of governmant in action and this in turm



has an intimate relationship to the gensral strength of democratic institutions
as such, If we can, through the process of counstitutional revision, devies
inprovements in our judicial system and ambody in the state conatitution same
of the thought and expsrience of those who have been dealing with the problems
of judicial srganisation and administration, greatar respect for lav and the
Jjudicial process will make our state government stronger as a dsmmocratic ineti-
tution. If we carn lay an elastic frzmevork for furthar enriching the ecanamie
11fs of the state tizough industrial planning and by encouragement ts> iadustry
in e Gevelommmt of our rescurces, an inareased standard of living and re-
sulting benefits to all social institutions vill follow., These seem to be
troad oppartamities inharent in the mandate which the Institute has received from
the Legislature in Aet 52 of 1946,

Before oroceeding to carry out this task of constitutional rovi_.aiu_:,
consideration wvas given to the experience of a number of other states which
have recently attacked similar problems. The experiences in Misesouri, Georgia,
New Jersey, and New York were consicdered. Based upon a study of thess ex-
pariences, ani vith the advice of ocompetent authorities in the field of
govermmsnt, the Council of the Institute decided that it could best perform
its funotions undar the mandate Ly organizing a gemaral camittee to be caom—
posed of memburs of the Institute, and that this general comxittee should b2

<10-



charged with the responsibility for supervision of the work of preparing the
proposed draft. The general comnitiee 1s composed of the fiftean gentleman
who are listed on page 18 of the ixposd De Motifs, plus the officers of the
Institute,

Recognizing that thare mnst be Ac-ther division of the work, seven
sub-committees have been ocrganigzed with at least two members on each of the
sub-committees from the genarml committee. You vill note the rersannsl of
these @tuea get forth on peges 18, 19 and 20 of the pamphlet. The
respeotive sub-cammittees are: B11l of Rights, Suffrage and Electiansj
Reverms, Finance and Texation; Legislative; Ewecutive Demartzmnt; Judleiary;
Loca)! Govarmmemt; Sehecule, Miscellansous and Civil Service, An arganisation
meeting of the subocommttees was held in New Orleans on Saturday, Feb, ____,
following which the sub-committecs have actively undsrh.han thair dstailsd work.,
We have been greatly gratified at the high degree of interest which is being
maintained by =1l cammittee members on the Constitution Project. The subject
matter of the gresent constitution and the amendments thereto have been divided,
in same cases, rather arbitrarily among the seven committees and easch camittee
has prepared its own egenda and has adopted its oun asthod of prooceduze in
conaideration of the problems falling within its respeotive ephare of

responsibility.
«11-



Baoh of the sub-ocommittees vill be assisted by a research staff of the
size and character to make possihle the types of studies and investigations
which may be deemed necessary by the sub-committee in order properly to carry
out its portion of the work., A ocentral rvasarch staff has been assembled under
the suparvision of Dr. Kimtwuongh Owen, who 18 earving as the Director of
Research., 1In respomze to specific recussto for information from ths eub-
ocmmittess, ths central reeearch staff has alrealdy completed 28 mimsographed
btﬂletins collecting desired information reflecting the experience of cthar
states on 2 wide varieiy of the problems thet have been reised in the sud-
comnlittee deliberationsa. There is an extensive literztwre on the subject of
constitutional revision and mich of the desired information refleoting the
exparienoces in other states ias already campilsd go that it can be easily made
aveilable for the work of the sub-comittees tiwough the central iihrary which
has beer estahlished and with the assistance of the asmbers of the research
staff who campiled the necessary data following reguests froa the sudb-oammittees.
In addition to the 29 reportc already prepared, the research staff is nov
angaged in mreparing reporta an the following projecta:

1. The Legislative Council.

2. Judicial reviev and the amandwemt of the Louiasiana constitution.
3. Dedicated revemes. |
4. Judicial interpretation of the Bill of Rights



5., Constitutianal "linitations on local govermmmt indebtodness.
6. Constitutional limitetions on local government taxaticm.

7. Statutory provisions for hame rule.

8. Homestead exmxption.

9. Ulstory of smsnding arocese in Louisiana,
10. Povere of the lagislature under the constitutica of 1921,
11. Speoial districts in Louisians - a statlatical study,

It sbould be stressed at this time that the vork of the Institute has
oot yet arrived at the point at which policy issuss have been d&finitively
deocided. The plan of arganisation ocontamplates that each sud-camdttee will
be givan the widest latituds in regard to its wvork and in the preparation of
tentative drafts, These drafts, together with the cammitiees, studles, and
altermative mropnaals, vill be reviewed by the gansrul commd ttee, which comxittee
will enardinate the policy issuee and will prepare the omposite draft for
preeentation to the Counoil of the Institute.

While there is gwneral rvoognition of the desirahility of retwruing
to the sound principle of a greatly sharteaned constitution. asrely settlng
forth the framswork of the govermment, it is recognized that Cthere will be
uzasTous paliqy decisions involved in determining which limitatioms, if any,
are entitled %o the dignity of comnstitutional protection. There is ane major

-13-



policy issue which vill have to receive early attention fron the genaral

ocamittes and ths sub-camittees. This ia frenk recognition of the fact that

any ahartening of the constitution necessarily msansg great increase in the

povers of the Legislature. Thare are critics of state legislatures, inaluding

our ovn, who would oppose increasing the power of the legialature, tut this

is a pivotal problem shich will dstaruine the eamount of accamplisiments

which we are able to reflect in the new ammstitution. If we are to succeed

in achieving a triefar constitution, it vould appear to be a neceseary

corollary that devices be adopted to strengthan the legislative proocess.

Here conaidaration might be given to providing an intervening period between

the inanguration of ths governar and the first legislative session to permit

time for the formmlation of a legislative poliay hy the inscoming aministretion.

Considaration might also be given to devices designed to eliminate the cumarous

looal matters calling for atteantion in a crowded calendar during a 60-day

session. The Legislative Council as a device for continnous cansideration

of mattars of state-wide policy as an adjunct to the legislative might aleo be

considered as a useful devioce to strengthen the effectiveness of the Legisleture.
The Modsl State Constitution, prepared by the National Municipal

League and now in its Pourth Edition, should prove of considerable assistance
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in all oamnittee deliberations. This oconstitution represents the beat views
of political scientists as to what a modal state constitution ehould contain,
but 1t was not drafted with aVisw to having it adopted in toto in its present
form in any state. It contemplates the necessity of local modifications to
reflect local policies. In braad survey, the Model State Constitution
proposes a Wnicanaral legislature as a means of firxing greatar responsitdlity.
It proposas highar salaries for legislatcrs; it (roposes a contimious session
of the lsgislatwre and has special provisions adopted with a view to incremsing
the effeotiveness of standing legislative committees. Ths lModel Stute Consti-
tution also ocontemplates a strung administrative orgunisation vith the ghart
ballot and troadar appointive powers vested in the govermar. With regard to
the judiciary, the Model Siate Comstitution provides for a unified ocurt
structure but leavos mmserous details relating to the organisation of the
courts to the legislature. It autnorizes the rule-making power and the

matter of court procedure subject, bovevar, to legislative veto. Witia regard
to selection of judges, the Model State Comstitution proposes a aodified
appointive systeas with a check by the electorate. Under the Modsl State
Constitution, an elected chief justice appoints judgee fram & panel reacmmanded
by the judicial council. Judges so elected aftar a trial of sarvice are
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raquindtogoboforothlaeloctnraunotasamndimw@nstmome
but wvith the electorate answaring ths question of "Shall Judge ___ be re-
tained as a mamdar of the judiclary?® With regard to finance, the Model
State Canstitution concentrates in a stroang Finance Depmrtmsnt the functions
of dudgeting, accomnting, purctasing and treasury functions, With regard to
loocal govarmmant, thes Model State Constitution embodies troad haee rule pro-
visions hoth as to structurs and as to furotions of loocgl govarmmantal units,

Froo the foregoing emmaration, 1t oan readily be seen that thare ia
a conesiderable prodlem in the work of each sub-committee in selecting those
areas for improvement in vhich the greater progress way seem to lie and in
koaping with the mores of our psople. It ehould be stressed that the decisions
of the Institute on any of these questicas will in no sense be final deois‘iona.
The legislative mandate is that the draft and accompanying studies shall be
denosited in the state's archives to be awveilahle for any future comstituticaal
convention that may be legally oelled and authorised.

The gemaral cammittee has quite properly recognised that the preparation
of even a draft is not the exclusive concarn of those of the legal profession.
Coneequently, it is planned to adopt procedures whereby any interested citigen
can present his vieuws for the considaration of ths respec¥ve sub=oommittees
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and the general cammittee.

The Institute has also wisely providad for the establigiment of a

comittee on public information, composed of leading representatives of the

Louisiana press. The parpose of this cammittee is to keep the people of the

state ouwrrently informed ooncarning questions which will be considared.

When the work of the general committee shall have progressed far enough in

the collection of data and in policy determinations, the cammittee on public

information can serve a very useful purpose in tringing all eides of the

problems involved intelligently to the attention of the people of the state.

This will be most conducive to btringing about a well informsed and corsidered

public opinion about each subject that has dean treated.

louisiana—the state which has had more constitutional conventions

than any other state in the Union, with very fev excepticns-~is nov embarhed

upon a oamprehansive progranm for the campilation of essential studies about our

constitutian. With the aid of these studies and with the work represanted

by the high quality of the personnel sarving on committees on the Comstitution

Project, it is believed that Loulsiana will aove constructively farvard in

its quest for a more workable state oconstitution.
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The history of the organisation of the Louisiana State Law In-
stitute and the interesting story of its accamplisiments in the fields of
legal research and publications, in law reform and in legislation has been
often related during the thirteen years of the Institute's exiatenceS}' This
resuné, necessarily therefore, will borrow generously fram the available
source materials bearing upon the work of the Inatitut;T/ The purpose is to
present only in sumiary form a picture of the background and organisation of
the Institu.e with indication of sane of its major accomplish=ents.

The basic idea for the formation of the iouisiana State law In-
stitute originated with members of the law faculty of Louisiana State Uni-
versity who sensed a need for a more organised attack upon the problems of
legislation and codification related to Louisiana law:'-Profesaar James
Barclay Smith, while a member of that law faculty in 1932, advanced a plan,
modeled in part on the American Law Institute, for the establishment of a
legal research foundation to be devoted primarily to the improvement and
preservation of Louisiana's unique legal heritage ~ the civil law and the
system of codified law. The idea gained momentum in discussions with members
of the law faculties in Louisiana and eathusiastic interest and assistance
from the profession early manifested itself. After numerous conferences
with individual members of the bench zad bar, with the working counsel of
such leaders as theilate Henry P, Dart, Sr., John H. Tucker, jr., who later

became the President of the Institute, Cecil C. Bird, Charles E. Dunbar, Jr.,

and the late Horace X. white, a preliminary plan of organisation was developed

which was to have been carried out by perfecting the organigation as early as
1933. The economic depression, however, claimed these plans as among its
casuslties, but not before the basic ideals and purposes of the Institute had

been well formulated.
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Institute.

In fact, invitations setting forth the objectives and details

of a preliminary plan were actually advanced to the point of preparation of

letters to members of the bar who were to participate in the formation of the

It was decided, however, in May of 1933, that it wo:dd be ad-

visable to postpone these plans to a later date. The letter of invitation

referred to, sumnariges the ideas giving rise to the Institute ae follows:

"The University proposes to establish a research
foundation, to be kiiown as The Louisiana State Law In-
stitute, to promote the clarification and simplification
of the law of Louisiana and its better adaptation to
soclal needs, to secure the better administration of
Justice, and to carry on scholarly and scientific legal
work. The Board of Supervisors has approved and adopted
for The Loujsiana State Law Institute tlmorgani sation and
purposes expressed herein.

"We realize the magnitude and seriousness of such an
undertaking. We realige that such a work must not be hurried
and superficial. It involves the task of collecting, com-
piling, editing, and publishing materials dealing with the
origin and progress of the Civil Law of Loulsiana, both sub-
stantive and procedural. It involves a study of the pro-
cedural rules by which rights are enforced as well as a study
of the rules of law by which rights are determined. Complete-
ness, accuracy, and scholarship are paramount.

"The Civil Code of Louisiana has undergone little ma-
terial change for more than a century. Derived directly from
several distinct sources it represents in itself what might be
termed a system of camparative law. This emphasiges the im-
portance of theproject contemplated in The Loulsisna State Law
Institute.

"The American Law Institute was established in 1923 to
restate the common law as developed by judicial interpretation
in the several states from the English system, The achievement
of that purpose will benefit this State. While we desire to co-
operate with The American Law Institute in its eplendid work, we
recognige a more definite service to be rendered to Louirziang,
The Restatement of the Common law by The American Law Institute
is not intended for adoption by legislatures as a code. The
intention of The American Law Institute 1s to preserve the common
law system of developing law through the judicial determination
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of cases, Its purpose is not codification or even a step to
codification. The major portion of the Civil Code of Louisiana
is derived from the Civil Law as distiuguished fram the English
Common Law. The American Law Institute is devoted to an orderly
statement of common law mrinciples without reference to any
particular Jurisdiction or body of statutes. Our labors con-
template the improvement of an axisting statutory codification of
law in a single Jjurisdiction, namely, the State of Louisiana.
The leadership of Louisiana in juridical science and the com~
parative law origin and function of our system make our task

no less difficult and no lees important than is theirs.

"The atms and purposes of The Loulsiana State Law In-
stitute can be accomplished only through unselfish devetion
and legal scholarship of the highest type. Active participation
and constructive criticiosme by all legal scholars of Louisixna
are essential to its proper development. To this end the Uni=-
versity dedicates its lav faculty and facilities and invites
the co=-operation of all concerned. The Louisiana State Uni-
versity being maintained by the State is a cammon meeting ground
and will constitute the permanent headquarters of The Louisiana
State Law Institute.

"The constructive acientific work to be carried on by
The louieinna State Law Institute necessitates an organization
which will be representative not omly of the legal profession
as a whole but also of the existing organizations within it.
It is the dexire of the University to make membership in The
Louisiana State Law Institute fully representative in the sense
that any person elected thereto shall be a leader of the pro-
fession of law eithar by reason of official position or of well
established professional standing vefore the Louisi:na Bar.
Other persons may be selected for honorary membership because cf
their knowledge and high professional standing and their recogniszed
interest in constructive work for the improvement of the law," \ |~

There follows in thi;‘ original prospectus a rather detailed cutline of the pro=-

posed organisation including the plan for a Council of the institute, the member-

ship, officers and the method of orgunization to be utilized for legal research.
These ambitious plans remained dormant until 1938, At the

dedication of the new law school building at Louisiana State University on April

7, 1938, it was announced that the Board of Supervisors )had approved the revival
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of the project and the establishment of the Institute was to be made a reality.

The announcement stated:

", ,.the Board of Supervisors has approved ttre
establishment, in connection with the Law School, of a
research organization to bs known as the Louisiana State
Law Institute. This action of the Board amcunts to & re-
vival of a siuilar project which wae considered and approved
in 1933, but which was delayed for lack of proper facilities
to carry on the work.

"The creation of such an institute, we believe, is
in response to a definite need. The organigation is de-
signed for the purpose of providing some tangible machinery
as a permgnenl agency which can combine, utilize and:make
effective the work of the legal scholar, the practitioner,the
Judge and the legislator. Such an organization may consicer
and propose needed improvements in both adjective and sub-
stantive law. We believe that this is an endegvar which merits
united support of the best in the legal profession and in our
educational institutions. An advisory council, including Jjudges,
luw teachers amiipracticing attorneys, will be eet up to plan
and direct the program of the Institute. It is hoped that
legislative recognition msy be accorded tc the body so that it
may sulmit advisory reports as to needed improvements in the
law." \§/

The legislative recognition referred to in this anno'incement was
forthcoming with the adoption by the Legislature of Act 166 of 1938 which
chartered and created the Louisiana State Law Institute as "an official advisory
law revision commission, law reform agency and legal research agency of the State
of Louisiana." The legislation was prepared bty a committee composed of Honorable
John H. Tucker, jr., of the Shreveport bar, and the writer who wae, at that time,
Dean of the Law School of Louisisna State University. It was the initiative,
vision and drive of Mr. Tucker which made possible the reopening of the project
and his sustained leadership has constituted the veritable life~biood of the
Institute, His unselfish devotion of a large part of his time to this work,

augnented by his superior attainments as an outstanding scholar of the civil law,

have provided the eesential links between the law schools and the profession
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required to make the Institute an effective organisation., The Honorable Gaston
L. Porterie, now Judge of the United States District Court for the Western
District of Louisiana and then the Attorney General of the State of louisiana,
was active in his support of the project and in eecuring passage of the
necessary legislation,

The purposes of the Inastitute, ~c set forth in Section 4 of the
original Act (now R.S. iitle 24, Sec. 204) were based upon the purposes and
functions of the American Law Inetitute\."L'/In addition, specific portions of
the statute authorising the formation nf ti¢ Law Reform Commiseion of the
State of New York, were used as a plattem with special additional provisione
adapted to the neculiar local needs of Louisiana in relation to its eystem of
codified law;"" Analysis of those functione, as set forth in the statute, dis-
closes that the work of the Inetitute falls into esveral fields and, in its
accomplishments o date, the Institute has sought to maintain a judicious
balancs among these varied functions.

Firet, in the field of legislation the Institute is charged with
advisory responsibility for the continuous consideration of needed iaprovements
in the substantive law and in procedure. To these ends it is to serve as a
research agency for the study of the Codes, the jurisprudence and the statutes
with a view to discovering defects an: & recommending needed reforms. It has
likewise delegated to it a broad duty of cooperation with other groups and
associations working in needed arcas of law reform, such, for emample, as tle
American lLaw Inst tute, the Commissioners for the Promotion of Uniformity of
Legislation in the Urited States, bar associations, aid other similar bodies.
It is an agency to combine the ideas of and consider suggestions for legislation
from judges,public officials, lawyers, and the public generally. It is clear,

however, that the Institute functions only in an advisory capscity, but the
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procedure for translating its advice into action is provided in the authority
and duty to make biennial rejports to the Legislature with acco :panying bills to
carry out its recomnendations, These biennial reports of the Institute to the
Legislature constitute an interesting record of the achievements in this field.
Second, the Institute is charged with supplying a recognigzed

deficiency in the lack of availability of writings, materials and publications
essential to the better understanding of Louisiana Civil Law and the philosophy
upon which it is based. The legal profession in Louisiana is familiar with

the fact that until the revival of the Tulane Law Review in 1929 the cause

of legal scholarship in Louisiana suffered greatly from lack of doctrinal

é.

writings in the civil law and this, in turn, resulted in an infiltration of common

law ideas attributable, in large part, to the greater availability of comaon
law literature. The Tulane Law Review first and later the law reviews at the
other schoolu\x\u'a:- rotable contributions in supplying a needed litcrature of
Louisiana law, but in many areas of publication, translation, and campilation
of legal materials, the Institute must supplement such activities. This duty
is recogniged by the Inetitute's organic act.

Third, the Institute is charged with becoming the mediun through
which scholarly forums and discussions of problems of Loulsiana law are to
be econducted periodically "bringing together representatives of the Legislature,
practicing attorneys, members of the bench and bar and repreeentatives of the
law teaching profession."

Following enactment of the basic statute, the organization meet-
ing of the Institute was held on Januwary 28,1939, at the L.S.U. Lav School,
Baton Rouge, Louisiana, By~laws perfecting the organization in accordance

with the legislative act were adopted at that meeting, officers were elected,
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and a camnittee was naned to prepare the first budget and to select a Director
for the Institute. The Committee, with the approval of the Council of the
Institute, selected Dr. J. Densan Smith of the Louisiana State University Law
Faculty as Director. With the exception of the period of his absence for
military eervice during World War 1I, during which period, Dr. Harriet S. Daggett
served aa Acting Director, Dr., Smith has served continuously in that capacity.
His intelligent executive leadership has piloted the Institute successfully

to its present stage of prestige and accomplishment. The responsibilities of

the Presidency of Lhe Institute were placed upon Mr. Jom H, Tucker, jr., a _
responsibility he hasy exeeptaduning hia military service

from about 1942 to 1944. In this latter period the late esteemed Daniel
Debaillon of the Lafayette bar served as the President .I\./

In terms of organisation, as appears from R.S. 24:202, the govern-
ing body of the Law Institute is a Council of fifty composed of ex-officio
and elected menbers. Ex-officio members include: representatives from
the State Government, i.e. the Attorney General of the Stase, the Executive
Counsel to the Governor, the chairmen of the various judiciary committees of
the two Houses of the Legislature; If;p!-eoontativee from organigations of the
legal profession, i.e. the President of the Louisiana State Bar Association and
any Louisiana members on the Council of the American Law Institute; the deans
of Loyola University School of Law, Tulane Univereity College of Law, and
louisiana State University Law Schocl; and, the officers of the Institute,
Elected members include a Supreme Court judge, a Court of Appeal judge, a
Federal judge, a District judge, three members from each of the faculties of
the State’s three law schools and fifteen practicing attorneys. The Council
of the Institute has elected two wembers emeriti of the Council, Dean Robert

Lee Tullis, and Honorable B.B.Taylor, Sr. of the Baton Rouge bar. The elected



czembers serve for overlapping terms of four years each under a plan of ro-
tation set forth in the statute.

General membership of the Institute is, under the statute,
formulated by the Council. As last amended in July of 1950, there are five
classes of members: active, inactive, ex-officio, junior and honorary,
Active members are elected by the Council from among menbers of the bar who
have practiced at least ten years and who hawethe requisite estanding in the
profession. The total active meubership cannot exceed one hundred and seventy-
five(175) members. Members of the Institute who retire from the active
practice of law are continued as inactive meézbere of the Institute. Ex-
officio menbers of the Institute include all members of the State end
Federal judiciary in Louisiana, all members of the law faculties of Tulane,
Louisiana State and Loyola Univereities and all lawyers who are members of
the. Legislature. Junior amembers, not emseeding fifty in number, are elected
by the Counoil from among members of the profession in Louisiana who have
practiced less than ten years. FEoinent legal scholars of any state or country
agy be elected honorary members of the Institute in recognition of their
achievements in the profession.

The work of the Institute on its numeroris projects undsrtaken
to dste has, in large part, been patterned after the method of work found
succeesful in the projects of the American Law Institute. It has usually
been the pattern to designate specialists or research directors from the
faculties of the law schools and to provide them with the research assistance
needed for the performance of the actual study or draftemsnehip. The funds
for legal ressarch have teen provided by direct appropriations from the

Legislature made v the Law Institute in varying amounts depending upon the
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projects under way at any given time. Financial assietance for publications of
the Institute has been provided with State funds on major projects either through
special appropriations or through the statutory mandate of R.S5. 2431205 which
provides: "...Its reports, studies and recommended publications shall be
printed and shall be distributed through the Secretary of State in the eame
aanner as acts of thelegislature."

Following the campletion of tiework of an Institute
reporter or other draftaman, the result of the work is reviewal in great detail
by the Council and there is further discussion, sxpceition and consideration
by the general membership of the Institute at annusl and special meetings. lor
greater working efficiency and to broaden the practical conslideration given
to special problems, where the nature of a particul& project lends itself to
such treatment, advisory committees from the membership are designated to work
with and review ths work in progress, even -clor to its tuing cast in definitive
form for sutmission to the Council, If the specific project is a proposal
for legislation, recomuendat ions are submnitted to the Legislature only after
the complete deliberative processes of the Institute have been pursued to a
conclusion.

No account or description of the Louisiana State Law
Institute would be cauplete without a summary reference to some of the
ma jor completed projects of the Institute. The breadth of the Inetitute's
responsibilities are such as to meke a complete enumeration impracticable in
these pages, but the following are mentioned:

(1) Campiled Edition of the Louieiane Civil Codes (1940).
Pursiant to the legislative mandate of Aot 165 of 1938, the Editorial Cammittee
appointed by the Governor under Act 286 of 1936, composed of Honorable Gaston

L. Porterie, the late Judge William H. byrnes, the late Secretary of State,



Eugene A, Conway, and Honorable John H. Tucker, jr., requested the Institute
to undertake ae its first wajor projesct, the preparation and publication of
a Compiled Edition of the louisiana Civil Codeg., The Editorial Committee re-
ferred to had already been instrumental in founding the series known as
louisiana Legal Archives. Volume One of this series mentioned constituted the
re-publication of the Projet of the Civil Code of 1825 prepared and subtmitted
_to the Oenoral Assembly in 1823 by Edward Livingston, Moreau Lislet, and Pierre
Derbignyb* Volune Two constituted the re-publication of the Projet of the
Code of Practice of 1825.

The Legislature had direct.ed in 1938 that the foregoing
work be supnlemented by publication of a Compiled Edition of the louisiana
Civil Codes containing, in addition to the text of the Revised Civil Code of
1870, the corresponding provisions of the Civil Code of 1825, and the Civil
Code of 1808 in both French and English, together with the corresponding source
articles or provisions of the Code Napoleon. The preparation of this material
required four years of work by a research staff of the Institute under the
direction of Professor Joseph Dainow, of the Louisiana State University Law
School, The first half of the work was published in 1940 and the reamsinder
in 1942 as Voluwe 3, Louisiana Legal Archives, The Compiled Edition achieved
the task of making available to the profesaion the essential basic codal pro-
visions required to trace tlelggislative history of particular articles of the
Civil Code. It is considered that this re-publication of out-of-print and
unavailable source materials of the subatantive private law of Lonisiana fur:ished
the basic materials needed in any reviveal of civilian method or for further
legal research in the civil law. 71he whole work met long-felt needs of the judge,

the lawyer, the law student,and the legal scientist. Particularly helpful and

ﬁ\



thorough were the extensive croes-references, concordances and indices.
Equally important were such by-products as the systematic collection of
the material errors of translation found in the Revised Civil Code of 1870
and the eventual preparation by the chief reporter of a compact one volume
edition of the Civil Code\lgr use by practitioners and law students. The
former will be invaluable to further legislation designed to clarify and
correct errors in the civil code and the latter has an important bearing
upon civilian method in the legal profession in Louisiana.

(2) louielaga Statutes Related to the Ciyil Code (1942).
In 1929, the Coumcil directed that a campilation be made of all of the
statutes dealing with matters now covered bty the Civil Code but not actually
integrated in the Code. Dr, Harriet S. Daggett was designated as reparter
for this project. Her thorough kmowledge of the substaative prowisions of
the Code and the related statutory material within the scope of the com-
pllation resulted in the collection into one volums of the bvasic statutory
materials bearing directly upon the subject matter of the Civil Code. This
work when completed and published in 1942 supplemented the Coupiled Edition
of the Civil Codes, Its availatdlity eerved to facilitate greatly the study
of the basic law of Louisiana. The ueefulnees of this work was apparent
in that the Revised Statutes of 1950 in Title 9 - Civil Code Ancillaries
continues the plan of collecting in cne sow'ce the statutes which must be
considered together for integration in any approach to a future revision
of the Louisiana Civil Code,

(3) An English translation of Planiol's Traité Elementeiré
de Droit “ivil in three volumes has been undertaken by the Institute. Volume

one has been substaentially coupleted and should be available for publication
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in a matter of months from this writing. 7The initial work undertaken by

the late Judge Pierre Crabites is being continued by Judge Robert L. Henry,
formerly a member of the Mixed Courts of Egypt. Translation rights have been
obtained from the French publishers and the carrying out of this project
will provide in English one of the essential works needed in Louisiana to
1link our law with pertinent comuentaries bearing upon the corresponding
provisions of the French Civil Code, ‘

(4) As its first major undertaking ) the field of legislation
the Institute, at the request of the Legislature, undertook and successfully
carried out the preparation of a modern codification of the substantive law
of crimes. The louisiana Criminal Code was adopted as Act 45 of 1942, follow-
ing two years of intensive work during which the major efforts and processes
of the Institute we:e concentrated on its preparation. 1he initial drafts-
manship was largely that of the three Reporters, Professors Dale E. Bennett
of Louisiana State University Law School, Clarence J. Morrow of Tulane College
of Law, and Lem Sarpy of Loyola University School of LawVThe Code, prior
to its adoption by the Institute as a recommendation to the Legislature, was
subjected to the thorough scrutiny of the bar. The enactment of the Louisiana
Crimiral Code marked the adoption of the:principle of codification in an area
of the substantiive law in which the work of Edward Livingston, the Louisiana
codifier, failed to achieve such an objective. It will be recalled that
Livingston had prepared a criminal code which did not gain legislative adoption,
though its influence in the field of Criminal Law has been far-reaching. Com-
petent experts in the field of crisinal law consider the Louisiana Criminal
Code of 1942 to be one of tt;e better codes in the nation. The franers of

the new Wisconsin Criminal Code hawe nublicly acknowledged their indebtedness
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to Louisiana for her leadership in this area of the lav;\evr;r. J. Denson

Smith, the Director of the Law Institute, has eleewhere set forth the
significance of lLouisiana's major accomplishment in the adoption of Louisiana's
Criminal Code and has related the importance of this accomplishment to the
entire task of ivproving Louisiana law. To that discussion and to other
material on the esme subject the reader is referred. v

(3) The Revisicn of the Statutes. The most conprehensive

major project yet undertaken and accamplished by the Institute has been the
revision of the general statutes of Louisiana. This work was directed by
the Legislature by Act 42 of 1942, Louisiana has had no constitutional man=-
date such as exists in a number of states for the periouic recompilation
and revision of the general statutes., Ihe result was that, since the last
revision of 1870, a period of eighty years, the gemeral statutes of
successive legislative sessions had not only made the Revised Statutes of
1870 obsolete in many of the provisions but also by the process of piling
legislative act upon legislative act there was inevitably confusion,dupli-
cation, obsolescence, incongruity, and great uncertainty in the law. The
legieslative proceas itself was hampered and the difficulties of draftsszan=-
ship of legislation were necessarily multiplied. 7he need for the comnplete
revision of the statutes waes apparent,

The work was begun immediately a ter the 1942 session of
the Legislature but the intervening war years necessarily prevented in-
tensive work prior to 1945. From the end of the war until the adoption
of the Revised Statutes of 1960 this project claimed the major attention of
the Institute. Details of this project and the organigzation by which it was
achieved are set forth in the report accompanying the "Projet of Louisiana

Revised Statutes of 1950" printed in Volume 1, of this edition of the



Revised Statutes, and need not be here repnted{.//

‘he adoption of the Revised Statutes of 1950 at a Special
Session of the Legislature in March of 1950 largely "on faith" was an ex~
pression of merited confidence in the work of the Institute, as was the
action of Gowrnor\bong in calling the special session for that specific
and limited purposey '/In a project of such magnitude some degree of error
was anticipated. It is significant, however, that the number of corrections
that have Leen necessitated have heen relatively few and the gain in clarity
of the valuminous statutory law of the State has been great. The Revision
of the Statutes was accomplished with the almost un#nimous support of the
legal profeesion and it is no understatement to say t.hat. the Revision is
a majcr milestone in the development ‘of a desired eymuetry in Louisiana's
statutory law of general applicat.ion.\'

As Director Smith has pointed out, the action of the Legislature
in %the Institute to keep the Revised Statutes constantly revised,
i.e. the provision for continuous revision of Chapter 5 of Title 24 is of
significance equal to the revision itself. It is expected that the major
part of the amendments to the Revised Statutes will now be drafted in a fom
6o as sdrply 1o anend the appropriate section ¢r sections of the Revision.
The Revision in its influence upon the form of legislation will thus be
welf-inte jrating to a large degree .\/ iﬂut new matter, not amendatory of
specific provisions found in the revision requires integration under appropriate
title and section mxnbor;'./{‘It is in this sense that R.S. 241251 provides
that the Law Institute '"shall direct and supervise the continuous revisiaon,
clarification and coordination of the Louisiana Revised Statutes," without

L ‘/f
altering the sense, meaning or effect of any acts” In hie last annual report
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to the .eibers of the Institute, the Director commented upon this phase

of the Institute's responsibilityt

"It ia provided(R.S. 2,:286) that the supplemente
prepared by the Institute shall be prima facie evidence
of the laws contained therein. It is, of course, clear
that if there should be any conflict between the In-
stitute's revisions of such laws and the statutes them-
selves as enacted by the Legislature, the latter wiil
prevail. This would follow froau the fact that since the
revisions will not have been adopted by the Legislature
they will not supplant the legislative enactaments., The
provieions maldng them pring fagle evidence is to provide
for their ueefulness in court proceedings. The same thing
was done with respect to the Dart Statutes. There is, then,
no basis for believing that the Institute, under the
authority conferred, can change the law in any respect.

"In an effort to assure that futurs legielatimn may
follow a correct and uniform style in both guending present
sections and in adding new sections, a eet 6f forms has
been prepared for the use of all interested. These forms
are being printed and they will be distributed by the
Secretary of State. It is gratifying to report that a
very live deanand for them has already developed."

In performing the direction to prepare t:e rewvision of the
statutes the Institute adhered rigidly to the policy that it was no "super-
legislature" charged with the responsitility of reexazining the policies
underlying the statutes to be incorporated in the revision. Substantive
changes, even where change znight seen to be indicated, was considered be-

in
yond the Institutef’s aandate. This meant that/the work of preparing the
revision many changes requiring legislative consideration should be noted
but without the opporturity for imzediate change in the revision. These
necessary changes were included as "caveats" reported to the Legislature.
A especial legislative camnittee considered thess ratters and a total of sone
thirty-four bills we:e introduced in the 1950 Regular Session of the
Legislature to achieve these needed irprovements. The Revised Statutes in

their entirety became effective May 1 of 1950. It is believed that this
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work, coupled with the plan for continuous revision, will be last ng n its
benefits and will permanently affect the form and clarity of legislation in
Louisiana,
(6) Ihe Projet of a New Constitution for Louisiana. During
the five-year period from 1946 to 1951, concurrently with its monumental work
on the revision of the Statutes, the Institute was engaged in the performance
of another legislative mandate of great public nterest - the preparation of a
draft of a proposed new Canstitution. This waes a work going far beyond the
field of the law nto ths science of government and public affair;%}/;;r its
performance the Institute utiliged a competent staff of political scientiste
under the capable direction of Dr., J. Kimbrough Owen of the Departaent of
Gowerrizent, Loufalens Stdte DAEVEEEISYLY Dhle wrk s prelimizary to solwing
one of Louisiana‘'s major problemo.lk
Act 52 of 1946 directed tie Institute to prepare a projet or
draft constitution w th accoupanying notes and studies, to be deposited in
the archives of the State for the future use of any constitutional con ention
that rnay be called. Such a convention call was passed by the Legislature
in 1950 but was repealed at a especial session of the Legislature called for
that purpose. The significance of the work of the Institute on this projest
did not lie in any expectation that the constitution so prepared would be
adopted in its entirety, Rather ite value consisted of the fact that the
fundaniental problems of State government in ?lvod n framing a constitution
were systeuatically and thoroughly atudiod:w}but of this study cane a vast
collectional of ueeful material which should be of great benefit to any future
constitutional canvention. ‘here was also developed the useful draft which

‘-

\* &
can serve as a point ©f departure or a starting point for any future conventioen, ‘.
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The legislative direction to the Institute concexrning this
work was based upan a recognition that, to be effeciive, any revision of
a State Constitution must be first preceded by adequate research into
the problens of tlsparticular govern:.ent for which it is devised. Thorough
analysis of the specific local needs based on the best available experience
of the several states, as well as the views of authurities who have cone
sidered the structure of government with which a constitution deals, can be
invaluable to the work of a coavention."

Louisiana's present Constitutian of 1921 has endured for thirty
years. It is the longest of any State in the Union and partakes of the
"prolixity of a legal code,” No constitut.ional convention ever held in
Louisiana nae had adequate pre-convention studies designed to assist it in
its work. Even if conditions should result in there being no convention
to revise owr constitution for many years, the analysis of he problems
involved in constitution making for a sovereign state &8s reflected in the
numerous research bulletine compiled in the course cf this work would have
made the work on this mroject worthwhile.

In ite work on thie project. the Institute was assisted by seven
sub=comittees under a coordinating general committee. The sub=cowsittees
dealt respectively with: (1) Bill of Rights, Suffrage and Elections; (2)
The Legislature; (3) The Executive; (4) The Judiciary; (5) Finance, Revenue
and Taxation; (6) Local Government; (7) Schedule and Miscellaneous.

A central research staff assisted the sub-comnittees in the
compilation of neceseary inforaation and studies. Each sub=comuittee proposed
drafts which were first received by the general committee and later by the

Councll of the Institute.
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Ihroughout the work the Institute recognized that its
conclusions and recamaendations would, in no sense, be final ae a de~
termination of issues of policy that were involved. It was fully under-
stood that in any matter as controversial as a conetitutional revision
affeoting such a variety of interests, definitive decisions could not be
made by a research group. The aim, therefore, was to provide the studies
and information needed by the delegates to any convention to permit their
intelligent consideration of the issues and the alternatives,

‘urther detailed consideration of the substantive issues ine
volved is beyond the scope of this summary of the project. “The projet or
final draft was completed in 195ﬁ " The supporting material reflected in
the studies ranging over the entire field of thapolitical scientist probably
surpasses in extent and quality that made available for purposes of pre-
canvention study in other Statea;f The Institute's work in this regard should
be preserved by early publication of all of the studies and the erforis of
the Institute are being directed to thet end. It is believed that funds
will be made available by the State for this purpose.

(9) Miscellaneous Statutory Developments.  The emphaeis
that has been placed in the foregoing paragraphs upon certain major pro-
Jjects should not detract from numerous special legislative projects of a
more limited character attributable to the Institute. The Institute has
sponsored special legislation in varied fielde for consideration by the
Legislature, For exasple, a model non-profit corporation law was prepared
and gained adoption as Act 455 of 1948(now R.S. 12:1101). Other significant
enactments, particularly in the field of criminel law and procedure wsre

likewise drafted by the Institute. Such statutes included: selection of
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alternate jurorsj; defining the crime of false clains against the State; v
conspiracies to defraud the State; the amanner of éhax:ging certain crimes;

and dual office holding. Additional instances of this character might be
multiplied in a number of areas.

The completion of the Institute's work on its last two major
undertakings now makes it .ossible for the Institute to turn its un-
divided attention toward the performance of a new direction fram the
Legislature - that of preparing a proposed revision of the'Louisiana Civil
Code and a revision of the Louisiana Code of Pract.ice\:\;’{ha former is viewed
as a long-range project., Any revision of the Civil Code must be pyeceded
by the most thorough study and planning% of Louisiana's most competent
scholars of the civil law has observed that "c;!Zhe prospective revision of the
Louisiana CiviliCode potentially will producel .the most important document
in the history of Awerican priva‘e m."' v The Institute, at the present
writing, in discussions among the Council is exploring the meane and organisa-
tinn to be established to carry out the tremendous responsibility entailed
in the task of Code revision., This task will, noidoudbt, constitute the
wmajor work of t{he Institute for the next ten or fifteen years.

Preliminafy work on the revision of the Jode of Practice is now
woll under way with Dean Henry G. MeMahon of the L.S.U. Law School and Pro~
fessors Leon Hubert and Leon Sarpy of Tulane aid Loyola Law Schools, respective-
ly, serving as reporters., Louisianais Code f Practice, when adopted in
1825, con’.ained advanced ideas in the field of procedure some of which served
as a model for the Code Pleading movement. .. influence ¢ carefully se-
lected features from the new Federal liules of “ivil Procedure and certain
procedural adaptations from the newer procedural codes of civilian and other

jurisfdctions;, if assimilated into the Louisiana procedural code, should make



our systen of pleading and practice an ideal systen of adjective law. ihe
work of the Institute in this interesting field has only begun. Its further
progress will constitute one of the intereasting chapters in the history of
the Law Institute.

Of more than passing interest to the neabers ¢f the legal
profession is the undertaking by the Law Institute, at the rcguest of the
Louisiana State Bar Association, of a thorough review of the mineral law
looking toward needed improvemente. This branch of the law has been developed
by Judicial interpretation through a process of reasoning by analogy from a
property system not designed to encompass tho complexities in legal relations
arising out of the oil and gas induatrifijﬂUnder the sponsorship of the In-
stitute, a significant monograph dealing with the basic mineral law of the
State has already appeared and further efforts for the clarification or
codification of the mireral law, viewed as a long-range undertaking, may be
expected fram these efforts.

No evaluative report of the Institute and its work would be
complete without specific mention of the splendid esprit de corps which
has characterized each undertaking. The Institute has provided a practical
outlet for the legal echolarsin the law schools through which they can see
the results of their work translated into legislative action. The bench
and bar have come to have a better understanding of the law schools and the
mutual efforts of all branches of the legal pi‘ofession for the improvement
of the law have merited for the Institute and its work a place of prestige and
high esteeam with the profession and with thelaw making bodies. To the menber-

ship of the Institute and .0 all of the officers who have participated in these



efforts the profession of the law in Louisiana and the public as well owe a
debt of gratitude. The Institute has filled and is filling an important place
in fostering and preserving the cultural influence of Louisiana's civil law
heritage. The Institute is tnirteen years young and looks forward to new
vistas of accomplishment in the service of the law. Conceived originally as
a local project, its influence now reaches in its noteworthy example into
other states as well. At its founding, the President expressed the hops that
"its accomplishments be equal to its opportunities and obligations,” That
same challengo renaine., If the Institute meets that chailenge as well in

the next decade as it has in the first dosen years of its work, the cause of

law reform in Louisiana will have been well served.



FOOTNOTES

l. Tuoker, The Louisiana State Law Institute, 1 La. L. Rev, 139
(1938); editorials in 1 La. L.Rev. 575(1939), 2 La. L. Rev., 156 (1939), L
Tulane L. Rev. 89 (1939); 13 Tulane L. Rev, 120 (19%8); Hebert, Louisiana
State Law Institute - An Ideal Project, 25 J. Am. Jud. Soc'y 155(1942); Smith,
Louisiana's Unique Adjunct to Law School Training, 1 J. Legal Educ. 600(1949);
Daggett, The Louisiana State Law Institute, 22 Texas L. Rev. 29 (1943); Cleve-
land, Book Review, 17 Tulane L. Rev. 307 (1943). See also Proceedings of the

First and Second Annusl Meetings, Louisiana State Law Institute(Handbook 1941).

2. The progress of the Louisiana State Law Institute may be followed
in detail and much pertinent data may be found by consulting the biennial
reports of the Institute(1940, 1942, 1944, 1946, 1948, and 19%50) and Handbook
of the Louisiana State Law Institute(1941 and 1946).

3. For background in problems of Louisiana law and codification,
see Morrow, Louisiana Blueprint: Civilian Codification and Legal Method for
State and Nation, 17 Tulane L. Rev. 381, 537 (1943); Morrison, The Need for a
Revision of the Louisiana Civil Code, 1). Tulane L. Rev. 213 (1937); Ireland,
Louisiana‘'s Legal System Reappraised, 11 Tulane L. Rev. 585 (1937); Coament,
Stare Decisis in Louisiana, 7 Tulane L.Rev. 100 (1932); Symposium,(Daggett,
Dainow, Hebert, McMahon): A Reappraisal Appraised: A Brief for the Civil
Law of Louisiana, 12 Tulane L. Rev. 12 (1937); Morrow, The Proposed Louisiana
Criminal Code - An Opportunity and a thallenge, 13 Twlane L. Rev. 415(1941);
Morrow, The Louisiana Criminal Code of 1942 - Opportunities Lost and Challenges
Yet Unanewered, 17 Tulane L. Rev, 1 (1942); Morrow, The 1942 Louisiana Crininal
Code in 1945t A Small Voice from the Fast, 19 Tulane L. Rev. mﬁ“;‘i‘v?tj.
Thoughts on the Legislative Process in Louisiana, 6 La. L. Rev. 63(1944).
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For an extenaive bibliography of materials on history and early development of
Louisiana law, see Dainow, Civil Code of Louisiana {1947) at pp. XXXI-XXXVI.; see
also Groner, Louis ana Law, Its Development in the First Quarter Century of
Anerican Rule, 8 La. L. Rev, 3% (1948); Oppenheim, Louisiana's Civil Law
Heritage, 42 L. Lgb. J. 249 (1949).

4. Quoted from the draft of letter dated May 12, 1933, prepared
by the Presicent of Louisiana State University to be addressed to invited
leaders of the Law Institute. |

5. Quoted from the announcement by the President of the University
at the dedication of the new law building, Lou!siana State University, April
7, 1938,

6., See Franklin, The Historic Function of the American Law In-

stitute; Restatement as Transitional to Codification, 47 Harv. L. Rev. 1367(1934).

7. For a description of New York's experience, see Mac Donald and
Rosenswelg, The Law Revision Camuission of the State of New Yorks Its Org.nigsa-

tion, Procedure, Progran and Accomplishment, 2U Cormell L. Q. 415 (1935).

8. Present officers are John H. Tucker, jr., Shreveport, President;
Monte M., Lemann, New Orleans, Vice-President; C.C. Bird, Jr., Baton Rouge, Vice-
President; LoDouxt}l.’mvolty, Alexandria, Vice-President; J. Denson Smith, Baton
Rouge, Director; Paul M. Hebert, Baton Rouge, Secretary; Eugene A. Comay, Jr.,

Baton touge, Assistant Secretary; Charles F. Fletchinger, New Orleans, Treasurer,
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9. 1 Louisiana Legal Archives, A Republication of the Projet

of the Civil Code of Louisiana of 1825 (1937).

10. 2 Louisiana Legal Archives, A Republication of the Projet

of the Code of Practice of Louisiana of 1825(1937).

1).. 3 Louisiara Legal Archives, Compiled Edition of tieQdivil
Codes of Louisiana, Part I (1940) and 3 Louisiana Legal Archives, Campiled

Edition of the Civil Codee of Louisiana, Part II (1942).
11a, Dainow, Civil “ode of Louisiana(1947).

12, Louisiana State Law Institute, Louieiana Statutes Re-

lated to the Civil Code (1942).
13, La. Act 7 of 1940,

1,. See editorials by two of these authors contemporary with
adoption of the Louisiana Criminal Code: Bennett, The Louisiana Criminal Code,
A Comparison with Prior Louisiana Criminal Law, 5 La. L. Rev. 6 (1942) and
Morrow, The Louisiana Criminal Code of 1942 - Opportunities Lost and Challenges
Yet Unanswered, 17 Tulane L. Rev, 1 {1942). For & later comment, Morrow, The
1942 Louieiana Criminal Code in 1945: A Small Voice fram the Paet, 19 ‘ulane L.Rev,
483(1945) .

15, The Wisconsin Legielative Council, in introducing in the
legislature of that & state a bill codifying its criminal law, wrote in an
introduction and general comrent to the bill: "The criminal e tatutee of
other states were examined for new ido;a in organization as well as substance.
As far ae the American states are concerned, this venture with one sxception
proved to be generally unprofitable, The exception is Louisiana. That state
had a thorough going revision of its criminal statutes in 1942, and we are

indebted to the Louisiana code for many of ideas on form, organization, and
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substance.!" (Wieconein Legislative Council, 1950 Report, Vol. VII, Judiciary -
Part III Criminal Code, page 1ii),

16, Saith, How Louisiana Prepared and Adopted a Criminal Code, 41

J. of Crim. L. & Criminology 125{ 9 5o).

17. Projet of the Louisiana Revised Statutes of 1950, 5 vols. (West

Pub. Co., St. Paul, ‘4nn., 1949).

18. The revision was adopted at a special session of the Legislature

called by Covernor Barl K. Long, and Leld between March 5 and March 15, 1980,

19, For an exposition of tesignificance and a substantive sumnary
of the Revised Statutes, see Sannett, Louisiana Revised Statutes of 19350, 11 la.

L. Rev. 4 (19%0).

20. For further discussion of the effect of the revision of the
drafting of legislation, see Bennett, Louisiana Revised Statutes of 1950, 11 La,

L. Rev. 4, 18, 19 (19%0).

21, For comparable developments elsswhere see Brossard, The Wisconsin
Plan of Permanent Statute Revision, 9 Mo. B. J. 37 (1938); Corrick, The Establish-
ment and Operation of theOffice of Revisor of Statutes in Kansas, 9 Mo. B.J. 64
(1938); Cillen, The Advantages of A System of Continuous Statutory Revisiomn, La.
State Law Institute, The Revision of the Louisiana General Statutes, Exposé de

Motifs (1946), p. 32.
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22, The Institute successfully achieved the integration of the
19%0 Legislation passed at the Regular S8eseion, the work being under the super-
vision of the Council of the Institute and being performed by Carlos L. Lagarus
whose contributions to the work of thes revision as Reporter and as Aseistant
Cmﬁmtorf;::;:mgreatly to the quality of the revision.

23, Address by Director J. Denson Smith to the Louieiana State

Law Institute Tenth Annual Meeting, Monroe, Louisiana, May 4, 19%0.

2,, See "Caveats for Future Legislative Consideration," collected in

5 Projet of the Louisiana Revised Statutes of 1950, pp. 967-983,

28, Space does not psrmit a personal acknowledgment of all who lent
their professiocnal skill and attainments to the acrievement of the revision.
For an account of the organisation, the participants,thezproblems and policies,
including an account of the assistance of the publishers of this anotated
edition through the statutory plant Onlhta.tuto analysis f\anished by them, see
The Revision of the Louisiana General Statutes, Exposé de Motifs, published by
the Louisiana State Law Institute in 1946, 1947, 1948, 1949, and 1930, being a
collection of materials showing the developnent of the plan for the revision
of the Louisiana General Statutes in accordande with Act 42 of 1942 and including

the report to the Governor and the lLegislature of 1950,

26, For a more complete account of the policies, personnel and
the scope of research, see Louisiana State Law Institute, The Projet of a

Constitution for the State of Louisiana, Exposé de Motifs (1949).
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27, For a more detailed account of the Institute work on the draft
constitution, see Tucker, The Constitution Projet, published in Louisiana State
Law Institute, The Projet of a Constitution for the State of Louisiana, Exposé

de Motifs, 7-11 (1942).

28, Yor a scholarly analysis of the inadequacy of Louisiana's present
constitution, see Owen, The Need for Constitutional Revision in Louisiena, 8

La., L. Rev. 1 (1947).

29, See Owen, Recent Constitutional Changes in State Government,
published in Louisiana State Law Institute, The Frojet of a Constitution for

the State of Louisiana, Exposé de Motifs, 23-26(1948).

30. Louisiana State Law Institute, The Projet of a Constitution

for the State of Louisiana (1950).

31, For an account of the accomplishments of earlier conventions
see Powell, Louisiana's Early Constitutions, published in Louisiana State Law
Institute, The Projet of a Constitution for the State of Louislana, Exposé

de Motifs, 27-34 (1948).
32, Op. cit., supra note 30,

33, For a listing of materials prepared by the research staff
and for the titles of the ressarch bulletings see Louisiana State Law Institute,

A
The Projet of/Constitution for the State of Louisiana, Exposé de Motifs, 13-25

(1949).

34. La. Act 6 of 1940,
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35, La. Act 15 of 1940,

36. La. Act 16 of 1940,

i

37, La. Act 57 of 1940.
38. La. Act 259 of 1940.

38a., La. Act 335 of 1948 direots the Law Institute to prepare
projets of proposed revisions of both the Civil Code and the Code of Fractice.

38b. For probleme in code revision in France, see de la Morandidre,
The Reform of the French Civil Code, 97 U. of Pa. L. Rev. 1 (1948); Pascal,
A Repart on the French Civil Code ﬁevision Project, 11 La. L. Rev. 261(1951),
also 25 Tulane L. Rev. 205(1951).

39. Morrow, An Approach to the Revision of the Louisiana Civil

Code, 10 La. L. Rev. 59 (1949); also, 25 Tulane L. Rev. 478(1949).

4O, "Thus far, the courte have dcne an excellent job of fitting
the pieces of the new picture into the old freme, hut for every piece that is
worked into the pattern, there are ten pieces yet to be found and arranged.”
Richardson, Book Review: Louisiana Mineral Rights, rev. ed.(1949) by Harriet

Spiller Daggett, 11 La, L. Rev. 132(1920).
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