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James St. Clair taught yours truly Trial Practice at the Harvard Law 
School. As to Appellate Practice, you can judge St. Clair's performance off 
the Oyez Project for yourself. "I would not be here," he tells my students, 
as well as Chief Justice Burger, each Spring in Constitutional Law I at the 
LSU Law Center. We cover United States v. Nixon using the Nixon tapes 

in class-not the White House recordings, mind you, or the missing cut of 
eighteen and a half minutes. I mean the dulcet sounds of the Supreme 
Court, the Voice of the Past, off the Oyez Project. To my ear this is  
listening to Stravinsky ' s  "Lullaby and Final Hymn" from his "Firebird 
Ballet Suite,"

72 
a favorite recording of m y  law school days. I would listen 

to it on Edison ' s  Phonograph, a record p layer, 3 3  1/3 rpm, at the Radcliffe 
College library. This required a brisk walk away from Langdell Hall, 
gladly taken, up Massachusetts Avenue.

73 
Stravinsky's Firebird, let me 

confess here, was my respite from the Harvard Law School Pressure 
Cooker. There was no Oyez Project at the time to give me merry tales and 
joyous laughter. 

Or do you know the opening of the movie "Amadeus," Salieri's  
envious exclamation while coveting Mozart ' s  genius: "MUSIC!" This and 
Stravinsky's  "Lullaby and Final Hymn," the Supreme Court tapes bring to 
class. Let me repeat my own envious exclamation on hearing Jerry 
Goldman's Oyez Proj ect:  "MIRACLE!" 

Chief Justice Burger has the last word m the Nixon Tapes Case, 

72. Google "Stravinsky, Firebird," and hear "Lullaby and Final Hymn" for yourself, 
conducted by Igor Stravinsky ( 1 882- 197 1 ), New Philharmonia Orchestra, Royal Festival Hall, 
London, "The Firebird & Les Noces-Stravinsky" (BBC/Opus Arte 1965). This, on another 

media marvel, the ubiquitous "You-Tube." I clicked on to this audio-visual recording while 

writing this essay on the Supreme Court tapes. I had never experienced "You-Tube" before. 
Langdell would have marveled at it. I saw Stravinsky conducting music I heard for the first time 

as a student at Harvard Law School. It was not in Professor Lon Fuller's Contracts casebook. 
The sound of the French Hom, when Stravinsky signals it in, is haunting to my memory. 
"MUSIC!" It overwhelms you. And Stravinsky leaves the podium, up through the orchestra, and 
out the back way, just as Professor Fuller ended his first-year Contracts class, via the back door of 
our Langdell Hall classroom. MEMORY! 

73. I owe thanks to my teacher at Harvard Law School, Professor David Shapiro, for 
refreshing my geographical grasp of Cambridge, Massachusetts 's streets after forty years. I 

couldn't remember how I got from Langdell Hall to Radcliffe College. Professor Shapiro, via the 
miracle of Alexander Graham Bell's telephone, straightened me out and put me on the right path: 

"North on Mass. Ave., left on Shepard." Google Earth 's  virtual tour of the route took me back in 
time and space. Amazing. And it was good to hear David Shapiro's voice after a generation. I 

owe to his labor law seminar my first academic publication following graduation. See Paul R. 

Baier, Rights Under a Collective Bargaining Non-Agreement: The Question of Monetary 
Compensation for a Refusal to Bargain, 47 J. VRB. L. 253 ( 1 970). I owe to Professors Benjamin 

Kaplan, Lon Fuller, Robert Keeton, John Dawson, Archibald Cox, Stephen Breyer, and David 
Shapiro the desire to become an effective teacher of the law. I have tried hard because of their 
crimson example. 
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October Term, 1 973, his announcement of the Opinion of the Court, on July 
24, 1974, another gift of the Oyez Project. We hear the fifteenth Ch�ef 
Justice of the United States utter the words of the fourth, the Great Chief 
Justice, John Marshall: "Many decisions of this Court, however, have 
unequivocally reaffirmed the holding of Marbury against Madison . . . in 
1 803, that ' [i]t is emphatically the province and duty of the judicial 
department to say what the law is. '"74 Lifting these words off the printed 
page and giving them life emphasizes their importance and helps students 
appreciate the principle of judicial review and judicial supremacy as thefs 
have come down to us through the ages. Thereafter, Boumediene v. Bush, 5 
October Term 2007, is assigned listening in Constitutional Law I at the 
LSU Law Center (Section 2, Mr. Baier). 

C. SUBSTANTIVE DUE PROCESS-THE RIGHT OF PRIVACY 

76 
3. GRISWOLD V. CONNECTICUT, OCTOBER TERM, 1 964. 

Yale Law School Professor Thomas Emerson confronts both Justice 
William J. Brennan, Jr., and Justice Hugo L. Black during the oral argument 
in the Connecticut Contraceptive Case, otherwise known as Griswold v. 
Connecticut. I a m  sure you have heard of it, but I am equally confident that 
most of my listeners here, or readers of Loyola Law Review' s  Tug of War 
Symposium hereafter, have not heard Professor Emerson and Justice Black 
waging war with one another over the meaning of liberty and privacy. This 
is a favorite sound track of my teaching repertoire. 

First, Justice Brennan asks Mr. Emerson about the meaning of the 
Connecticut statute at issue. Does it prohibit use of a contraceptive device 
for the prevention of disease? The ensuing colloquy is an object lesson in 
how to read statutes-not a matter to be taken lightly. Of equal importance, 
the Supreme Court tapes teach the necessity of anticipating argument from 
a variety of doctrinal angles. The tapes, as I said, invite our students into 
the Supreme Court's litigation clinic, a pretty good place to exercise the 
legal mind and nurture professional skills ,  the latter of which is all the rave 
of late. Justice Byron White, as I knew him from life, took his exercise 

74. United States v. Nixon, 4 1 8  U.S. 683, 703 ( 1974) (quoting Marbury v. Madison, 5 U.S. ( 1  

Cranch) 137, 177 (1803)). 
75. 1 28 S .  Ct. 2229 (2008). 

. 
76 

.

. Griswold v. Co�ecticut, 3 8 1 U.S. 479 ( 1 965). To read the transcript of the oral argument 
m Griswold, excerpted m Part III.CJ., see Transcript of Oral Argument, Griswold v. Connecticut, 
3 8 1 U.S. 479 (1 965), in 6 1  LANDMARK BRIEFS AND ORAL ARGUMENTS OF THE SUPREME COURT 
OF :rnE UN

,
ITED STATES: CONSTI�UTIONAL LAW 405 (Philip B. Kurland & Gerhard Casper eds., 

Umv. Publ n� of Am. 1 975). To listen to the oral argument in Griswold, excerpted in Part m.C.3. ,  
see Recordmg of Oral Argument, Griswold v .  Connecticut, 381  U.S. 479 ( 1 965) 
http:/loyez.org/cases/1 960- 1 969/1 964/1 964 496. 

' 
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playing basketball in  the gymnasium on the top floor of the Supreme Court 
("highest court in the land"). He too j oins us in class in Baton Rouge, just 
as you will hear him viva voce at Loyola College of Law, New Orleans, via 
the Pine Street Sound Machine, 0. W. Wollensak, Producer.77 

There is nothing in Justice Douglas ' s  opinion for the C ourt in 
Griswold v. Connecticut about equal protection, but Justice Brennan raises 
that angle in our classroom. The Oyez Proj ect, nota bene, takes us b eneath 
the black ink of the Court's opinions, exposing the tap roots of 
constitutional understanding. 

MR. EMERSON: The major interpretation of the Connecticut statute is  
not in dispute, either. 

JUSTICE BRENNAN: Professor, I'm sorry, I gather, looking at your 
brief at page nine, that this exclusion of sales for the prevention of 
disease is read into the fact that the statute deals only with use for the 
prevention of conception; is that it? 

MR. EMERSON: Yes. In addition-

JUSTICE BRENNAN: I mean, has there been any court decision on­

MR. EMERSON: Not in Connecticut, your Honor. The Massachusetts 
courts, which have a somewhat similar statute, have interpreted their 
statute as not applying to the sale of contraceptives for the prevention 
of disease; and the Connecticut courts have cited with approval those 
Massachusetts decisions, so that we say that, in effect, the Connecticut 
courts have taken that position. But there is no direct ruling by a 
Connecticut Court on that point; that' s correct. 

JUSTICE BRENNAN: Well, on the strength of that, wouldn't you have 
had a rather compelling equal protection argument, if the Connecticut 
courts have gone that far? 

MR. EMERSON: Well, you mean that-

JUSTICE BRENNAN: I 'm just trying to find out why you haven't made 
an equal protection argument which on the face of it, it seems to me 
might have considerable merit. 

MR. EMERSON: Well, I didn't, I wasn't participating in the case at an 

77. "O. W. Wollensak" is my nom de plume, after 0. W. Holmes, Jr., a favorite intellectual 

prop, and "Wollensak," the machine on which I played the Supreme Court tapes at the 1980 
Phoenix, Arizona, AALS demonstration. See supra note *. In speaking of the equipment I use in 

playing the tapes in class, I picked up my trusty Wollensak 2520 (it has since died) and introduced 

it to the crowd, saying: "This is my associate, Professor Wollensak, whose circle of constitutional 

acquaintances is wide indeed." Id. 


