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ARTICLES

FAMILY LAW AND FEMALE
EMPOWERMENT

Andrea B. Carroll*

"Ball buster." "Soul crusher." "Whimpy whiner."' Feminism,
still a dirty word in many American circles, has certainly endured
its share of castigation. Many men run scared when it is uttered.
Women frequently shun it. Those who choose to embrace it are rou-
tinely criticized.2

The feminist movement has been slow to start and has spanned
decades. However, things appear to be shifting. Today, many argue
that feminism has found a new stride, a fourth wave. The globaliza-
tion of culture fostered by the Internet has, in large part, sparked
this new wave. "[I]t is increasingly clear that the Internet has facil-
itated the creation of a global community of feminists who use [it]
both for discussion and activism."3

Social media has made it cool to be a feminist. Emma Wat-
son's United Nations speech as spokeswoman for HeForShe, an
international gender equality campaign, went viral, receiving more
than seven million views on YouTube.4 The response to this video

* Professor of Law and Interim Associate Dean of Academic Affairs, LSU
Law Center. Thanks are due to the American Association of Law Schools and
the participants of its 2015 sessions on Family Law, and Sex, Gender, and the
Law for their extensive commentary and criticism, and to the LSU Law Center
for its continuing and generous support of my research on family building and
improvement. Alex Aughtry (LSU Law Class of 2015) and Henry Rauschen-
berger (LSU Law Class of 2017) provided excellent research assistance.

1 Anne Reeves, Feminist Has Become a Dirty Word: Anne Reeves, PENN

LIVE (Sept. 26, 2014, 10:22 AM), http://www.pennlive.com/living/index.
ssf/2014/09/feminist hasbecome a dirty wo.html.

2 See, e.g., Bianca Pencz, Beyonce:Feminist or Fauxminist, HUFFINGTON PosT
CANADA, (Apr. 26, 2012, 5:50 PM), http://www.huffingtonpost.ca/2012/04/26/be-
yonce-feminist n_1456640.html?.

Ealasaid Munro, Feminism:A Fourth Wave?, POLITICAL STUDIES AssoCIA-
TION, http://www.psa.ac.uk/insight-plus/feminism-fourth-wave (last visited May
22, 2015).

4 normaljean2, Emma Watson UN Speech, YouTUBE (Sept. 21, 2014),
https://www.youtube.com/watch?v=p-iFl4qhBsE (transcript available at Emma
Watson: Gender Equality Is Your Issue Too, UN WOMEN (Sept. 20, 2014), http://

© 2017 Andrea B. Carroll. All rights reserved.
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exemplifies the burgeoning discussion of modern feminism in the
internet age.

Family law remains a striking exception. Domestic relations
law has struggled with feminism for decades, and it has never truly
found a place in the family law arena. The crux of the problem, no
doubt, is that family law has always had a difficult time defining
feminism in context. From an economic perspective, is it feminist
to provide economic assistance to women, who studies continue to
show suffer far more than do their male counterparts in the wake
of divorce? Or does feminism instead require a recognition of the
ability of women to make equivalent financial contributions to a
marriage as men, and thereby accept only pure equality of treat-
ment? A series of incongruent doctrines makes it clear that family
law truly does not know what feminism should mean.

Consequently, the system of family law largely fails to achieve
one of feminism's most fundamental tenets: empowerment. This
Article will sample a diverse cross-section of family law and ana-
lyze it from a feminist perspective. Part I will consider the state of
a woman's decision-making authority in the reproductive context.
Parts II and III will explore the modern proliferation of domestic
violence-related legislation, analyzing state law schemes that pro-
vide for both punitive damage recoveries and permanent spousal
support. Part IV will address marital property regimes around the
country. Across all contexts, the Article will demonstrate that, often
despite the best intentions of legislators and jurists, family law
wholly fails to empower women.

What results is a system of modern family law that has become
increasingly anti-feminist. As this fourth wave of feminism dawns,
family law has a rare chance to respond appropriately to feminist
concerns. Women across the United States are depending on it.

I. REPRODUCTIVE DECISION-MAKING: WOMEN

AS NON-AUTONOMOUS PERSONS

It has long been recognized that laws regulating women's
choices in the reproductive sphere achieve a result far short of
empowerment. From the pre-Roe v. Wade era to today, women
suffer more intrusions upon their reproductive decisions than do
men.6 As reproductive technology has continued to develop, the

www.unwomen.org/en/news/stories/2014/9/emma-watson-gender-equality-is-
your-issue-too.).

I See generally CTR. FOR REPROD. RIGHTS, 20/20 Vision 2011-2012 Annu-

al Report (2012), http://www.reproductiverights.org/document/annual-re-
port-2011-2012.

6 Priests For Life v. U.S. Dep't of Health & Human Servs., 772 E3d 229,

2 [Vol. 24.1
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non-traditional family has become more prevalent.' More forms
of parenting have become possible, but family law has not simul-
taneously evolved to advance the interests of women. This trend
is clear in modern surrogacy and second-parent-egg-donation. In
both instances, American law has continued in a direction that does
not support women's reproductive choices, sending a powerful mes-
sage about just how valuable those choices are.

A. Surrogacy: A Protectionist Regime

Surrogacy exploded onto the American reproductive scene in
the late 1980s, shortly after the first successful in-vitro fertilization
in the United States made it a new avenue for addressing female
infertility.' Before the close of the decade, state supreme courts had
to grapple with difficult custody, contractual, and parentage issues
raised by parties to surrogacy contracts gone awry.9

At the outset of the surrogacy debate, many states simply
refused to recognize or enforce surrogacy agreements of any kind.10

Thus, if the intended parents breached the contract, surrogates
were left with no means of enforcement." Likewise, should the
surrogate choose to renege on the contract to parent the resulting
child, intended parents generally found themselves with no legal
recourse to enforce their contractual agreements.12 In both the tra-
ditional and gestational forms of surrogacy, the courts refused to
honor both the reproductive choices of the intended mother and
those of the surrogate.13

262-64 (D.C. Cir. 2014), vacated and remanded to Zubik v. Burwell, 136 S.Ct.
1557 (2016).

If not the new norm. See: Gretchen Livingston, Fewer Than Half of US.
Kids Today Live in a 'Traditional' Family, PEw RES. CTR. (Dec. 22, 2014), http://
www.pewresearch.org/fact-tank/2014/12/22/less-than-half-of-u-s-kids-today-
live-in-a-traditional-family.

8 MARTHA A. FIELD, SURROGATE MOTHERHOOD: THE LEGAL AND HUMAN IS-
SUES 5 (1990) (observing that in the 1980's, surrogacy had become "widespread"
and was "fast becoming a booming industry").

9 See, e.g., In re Baby M, 537 A.2d 1227 (N.J. 1988).
I0 Id.

I Richard A. Posner, The Ethics and Economics of Enforcing Contracts of
Surrogate Motherhood, 5 J. CONTEMP. HEALTH L. & PoL'Y 21, 23 (1989); see also
Katherine Drabiak, Carole Wegner, Valita Fredland & Paul R. Helft, Ethics,
Law, and Commercial Surrogacy:A Call for Uniformity, 35 J.L. MED. & ETHICS

300, 303 (2007).
12 See, e.g., In re Baby M, 537 A.2d at 1238; In re Marriage of Moschetta, 25

Cal. App. 4th 1218, 1231 (1994).
13 R.R. v. M.H., 689 N.E.2d 790 (Mass. 1998) (holding that the surrogacy

agreement between the father and surrogate mother was unenforceable, where
surrogate changed her mind and refused to part with the child); JR. v. Utah, 261
E Supp. 2d 1268, 1270 (D. Utah 2002); Posner, supra note 11, at 23.
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This result was not surprising in the 1980s, as the technology
supporting gestational surrogacy was new and foreign to policy-mak-
ers.14 Additionally, family law has historically been slow to develop,
even in a rapidly changing technological and social climate.

More surprising is how little results have changed, even after
more than thirty years of courts grappling with surrogacy contract
enforceability questions. Traditional surrogacy, which results in the
surrogate relinquishing a child to whom she is genetically related, is
still impermissible in many American states.16 Gestational surroga-

14 Scorr B. RAE, THE ETHICS OF COMMERCIAL SURROGATE MOTHERHOOD:

BRAVE NEw FAMILIES? 77 (Preager, 1994).
" In re Baby, 447 S.W.3d 807,841 (Tenn. 2014) (J. Koch, concurring) ("There

can be no denying that the ability to create children using assisted reproductive
technology has far outdistanced the legislative responses to the myriad of legal
questions that surrogacy raises."). See also Gaia Bernstein, The Socio-LegalAc-
ceptance ofNew Technologies:A Close Look atArtificial Insemination, 77 WASH.

L. REV. 1035, 1119 (2002) (noting "the socio-legal reluctance to accept the new
applications of the technology to surrogacy and to the insemination of unmar-
ried women that emerged in the 1970s, subsequent to the legalization of the
technology" and positing that "the acceptance process of Al demonstrates the
law's strength as an inhibitory force and its relative weakness as a technology
promoting device").

16 In re Baby M., 537 A.2d at 1246-50 (1988) (concluding that enforcement
of a traditional surrogacy agreement violated various statements of public poli-
cy); In re Marriage of Moschetta, 30 Cal. App. 4th at 1222 (" [E]nforcement of a
traditional surrogacy contract by itself is incompatible with the parentage and
adoption statutes already on the books."); R.R., 689 N.E.2d at 796-797 (find-
ing compensation problematic and requiring post-partum consent) ("We rec-
ognize that there is nothing inherently unlawful in an arrangement by which an
informed woman agrees to attempt to conceive artificially and give birth... [i]f
no compensation is paid beyond pregnancy-related expenses and if the mother
is not bound by her consent to the father's custody ... unless she consents after
a suitable period has passed following the child's birth, the objections we have
identified in this opinion to the enforceability of a surrogate's consent to custo-
dy would be overcome."). But see In re Baby, 447 S.W.3d at 812 ("[T]he public
policy of this state does not prohibit the enforcement of traditional surrogacy
contracts, but does impose certain restrictions. As is relevant here, our public
policy requires compliance with the statutory procedures for the termination
of parental rights and does not allow parties to terminate the parental rights of
a traditional surrogate through judicial ratification of a surrogacy contract pri-
or to the birth of the child"); Doe v. New York City Bd. of Health, 782 N.Y.S.2d
180, 183 (N.Y. App. Div. 2004) (pointing out that NY Domestic Relations Law
Art. 8, §§ 121-124 does not distinguish between gestational surrogacy contracts
and traditional surrogacy arrangements); A.L.S. ex rel. J.P v. E.A.G., No. A10-
443,2010 WL 4181449, at *5 (Minn. Ct. App. Oct. 26, 2010) (declining to address
the validity of traditional surrogacy agreements as a matter of public policy and
stating that such determination was appropriate for the legislature, which had
remained silent on the point); In re ET.R., 833 N.W.2d 634 (Wis. 2013) (surroga-
cy agreement enforceable to extent not contrary to best interests of the child or
requiring any termination of parental rights); Mary Doe v. John Roe, 717 A.2d

4 [Vol. 24.1
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cy, arguably more societally palatable as it permits relinquishment
of a child by a woman whose sole role was in gestating the child,
rather than in providing any genetic material, has not received
widespread approval either.' After a struggle spanning more than
thirty years, gestational surrogacy contracts will be recognized and
enforced in only a dozen states." Several states, including New Jer-
sey and Louisiana,19 have undergone high profile battles to legis-
late in favor of gestational surrogacy only to see those bills fail to
become law.20 The overwhelming national trend has been to reject
the reproductive choices of women through surrogacy.

Those who reject surrogacy as a valid procreative decision
believe surrogacy is a societal evil because it commodifies and
exploits women and their reproductive capacity.21 For years, schol-
ars and reproductive conservatives have highlighted the psycholog-
ical risks to women involved in surrogacy.22 Opponents of surrogacy
argue women are likely to be exploited in the process, especially if

706 (Conn. 1998) (ignoring the invalidity of a traditional surrogacy agreement,
and ordering the specific performance).

17 See A.H.W. v. G.H.B., 772 A.2d 948,954, (N.J. Super. Ct. Ch. Div. 2000); In
re ETR., 833 N.W.2d at 651 (finding provisions requiring termination of surro-
gate's parental rights unenforceable). Two states ban all surrogacy contracts as
contrary to public policy regardless of whether the woman carrying the baby is
compensated or not. See, MICH. COMP. LAWS ANN. § 722.855 (West 2011); N.Y.
Dom. REL. LAW § 123 (McKinney Supp. 2017).

18 See Sarah Mortazavi, It Takes a Village to Make a Child: Creating Guide-
lines for International Surrogacy, 100 GEO. L.J. 2249,2258-60 (2012) (categoriz-
ing states that either permit, regulate, or ban "commercial" and/or "altruistic"
surrogacy contracts).

19 On March 19, 2015, the New Jersey Assembly Human Services Commit-
tee reported favorably and with amendments to a bill seeking to allow surroga-
cy agreements in some circumstances. ASSEMBLY HUMAN SERVS. COMM., STATE-

MENT WITH AMENDMENTS, A. 2648, 1st Sess. (N.J. 2014). The bill has yet to pass
into law.

20 See Susan K. Livio, Christie Again Vetoes Bill Regulating Surrogate Par-
enting Pacts in N.J., NJ.com (June 30, 2015, 5:27 PM), http://www.nj.com/pol-
itics/index.ssf/2015/06/christie-again vetoes-bill-regulating-surrogate-pa.ht-
ml; Emily Lane, Bobby Jindal Again Vetoes Bill Allowing for Legal Surrogacy
Births in Louisiana, NOLA.com (May 10, 2016, 1:29PM), http://www.nola.com/
politics/index.ssf/2014/05/bobby jindal-again vetoes bill.html.

21 See Doe v. Attorney Gen., 487 N.W.2d 484, 487 (Mich. Ct. App. 1992); In
re Baby M, 537 A.2d at 1242. See generally Elizabeth S. Scott, Surrogacy and the
Politics of Commodification, 72 L. & CONTEMP. PROBS. Io9 (2009).

22 Kathleen Parker, Opinion, Kathleen Parker: The Exploitation ofSurrogate
Mothers,WASH. POST (May 24,2013), https://www.washingtonpost.com/opinions/
kathleen-parker-the-exploitation-of-surrogate-mothers/2013/05/24/90bc59e-
c4b0-11e2-8c3b-0b5e9247e8ca story.html?utmterm=.1f7ebbacc21d (stating
that "we haven't scraped the surface of the metaphysical, spiritual, emotional,
and psychological issues" that accompany the surrogacy business).
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permanent spousal support determination insofar as it is likely to
bolster or provide a reason for the claimant's need. But by making
marital fault (and thereby domestic violence) a factor courts must
consider in determining the propriety and amount of a permanent
spousal support award, state legislatures have effectively sanc-
tioned its consideration in all cases. Even financially independent
victims of spousal support are entitled to a consideration of marital
fault, bringing the archaic punishment purpose of spousal support
back to the forefront.

One argument justifying this development relies on the need-
based limitation of modern spousal support.13 2 For example, even
if a court ordered a large spousal support award after due consid-
eration of domestic violence throughout the course of a marriage,
state law would prevent the court from doing so if the victim was
not financially needy.133 Moreover, marital fault is just one factor
in a complicated spousal support analysis. Therefore, the consider-
ation of domestic violence as a factor in the spousal support eval-
uation does not necessarily mean that permanent support will be
ordered.134 Still, the mandatory domestic violence factor in a per-

welfare reliant as those who never experienced domestic violence.").
132 Planned Parenthood v. Casey, 505 U.S. 833, 891-92 (1992) ("Psychologi-

cal abuse, particularly forced social and economic isolation of women, is also
common. Many victims of domestic violence remain with their abusers, perhaps
because they perceive no superior alternative. Many abused women who find
temporary refuge in shelters return to their husbands, in large part because they
have no other source of income.") (internal citations omitted). See also LENORE
E.WALKER, THE BATTERED WOMAN SYNDROME 28 (3d ed. 2009).

133 See Kunkle v. Kunkle, 554 N.E.2d 83, 84 (Ohio 1990) (prohibiting the
court from using alimony as a means to fine, penalize, or reward either party);
Campbell v. Campbell, 244 N.E.2d 525, 527 (Ohio Ct. App. 1968) ("There is no
question in this case that the husband's treatment of his wife warranted ... a di-
vorce on the grounds of cruelty, but there is absolutely no evidence to support
the court's allowance of $5,000 alimony. . . . [H]e has no assets, nor was there
any evidence of earning capacity with which to pay. This was nothing more than
a fine, and to levy it was an abuse of discretion for which this court must re-
verse.").

13 See In re Marriage of Geraci, 51 Cal. Rptr. 3d 234, 248-51 (Cal. Ct. App.
2006) (finding a trial court abused its discretion in making a spousal support or-
der based on some of the statutory factors without considering all of them and
stating how they applied to the order); In re Marriage of Smith, 274 Cal. Rptr.
911, 925 (Cal. Ct. App. 1990) ("Determining the weight to be given each of the
statutory factors in a particular case, in order to arrive at a "just and reason-
able" support award is extraordinarily difficult. It is a matter committed to the
trial court's sound discretion."); In re Marriage of Baker 4 Cal. Rptr. 2d. 553,
556 (Cal. Ct. App. 1992) ("The court possesses broad discretion in balancing all
of the applicable factors. . . . Considering the myriad of factual circumstances
which the trial court must consider ... it is the rare case ... where a court is duty
bound to exercise its discretion in only one way.").

[Vol. 24.1
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manent spousal support determination hearkens back to the days in
which spouses-typically husbands-were ordered to pay hefty and
permanent alimony as a punishment for their marital misdeeds.135

In attempting to aid the victims of domestic violence, many state
legislatures, perhaps unwittingly, have revived that historical, pun-
ishment-focused rationale for spousal support.

Generally, such a course of action is somewhat troubling if not
reconciled with the broader themes of permanent spousal support
and its purpose. But one state has taken an even more aggressive,
more disturbing, third approach. In 2014, Louisiana became the
first state to mandate an award of permanent spousal support for
domestic violence victims.136 Louisiana's statute provides that:

When a spouse has not been at fault prior to the fil-
ing of a petition for divorce and the court determines
that party was the victim of domestic abuse committed
during the marriage by the other party, that spouse shall
be awarded final periodic support or a lump sum award,
at the discretion of the court, in accordance with Para-
graph C of this Article.13 7

This statute became law as part of a package of legislation
designed to make a concrete effort at addressing Louisiana's domes-
tic violence crisis.138 The package included the creation (for the first
time in Louisiana) of an immediate, fault-based ground for divorce
for abuse, an express approval of punitive damages for domestic
violence victims, and protective order procedure modifications.
These provisions are all tailored to aid the victims of domestic vio-
lence in separating from their attackers.13 9

The statute, originally conceived of by a victims' rights arm
of United Way,140 suffers from some relatively obvious, and in some
cases severe, drafting problems. Yet, in a move uncharacteristic in

135 See, e.g., In re Spencer, 23 P 395, 396 (Cal. 1890) (asserting that alimony
"is something more, and something which the legislature had a right to autho-
rize, and the court to grant, -compensation for a wrong done to [the wife]");
Pauly v. Pauly, 34 N.W. 512,513 (Wis. 1887) ("The respondent was compelled to
fly from his cruelty and tyranny to save herself and her child from injury ... Al-
imony in such a case is in the nature of damages or compensation for the injury,
and for the abused wife's physical and mental sufferings. . .

1 36 LA. CIV. CODE ANN. art. 112 (Supp. 2017).
137 Id.
13SLauren McGaughy, New Orleans Lawmakers TakeAaim at Louisiana

Domestic Violence Problem, THE TIMES PICAYUNE (Feb. 28, 2014, 2:39 PM),
http://www.nola.com/politics/index.ssf/2014/02/domestic violence bills louisi.
html [https://perma.cc/5PDM-W7Q2].

139 Id.
140Jd
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the Louisiana legislature, no one spoke to oppose or otherwise cri-
tique the draft.41 It passed into law with widespread support and
little criticism, constructive or otherwise.142

In the aftermath of its adoption, the legal community in Lou-
isiana is struggling to make sense of a severely flawed statute.143

Questions have arisen, for instance, about the extent to which need
must still be proved.144 First, did the legislature intend a mandato-
ry support award, even in cases in which the claimant spouse does
not suffer from an economic dependency sufficient to render her
"needy"? Drafting ambiguities have made the answer to that ques-
tion unclear. Second, perhaps more significantly, to what does the
"at the discretion of the court" language refer?145 Is a court required
under this statute to render an award of permanent spousal support
in all domestic violence cases, with its only discretion as to whether
to award the support as a lump sum or in installments? Or is the "at
the discretion of the court" language intended to make the entire
provision precatory? This intent would clearly conflict with the
plain language "shall," which seems to require an order of support.

The legislation is so new that these questions of interpreta-
tion have not yet worked their way through the judicial system.146

States desiring to adopt a mandatory scheme of spousal support for
domestic violence victims would do well to pay close attention and
learn from Louisiana's mistakes.

B. Subjugating Women Through Support

Drafting inadequacies are not, however, the most significant
flaw of Louisiana's domestic violence-related support legislation.
The most significant ill perpetrated by such statutes, in Louisiana
and elsewhere, is that they fail to empower the women they seek to
aid. Regardless of the form of the legislation, incentivizing victims

141 Lauren McGaughy, Senate approves immediate divorce, punitive damag-
es for domestic violence victims: Snapshot, THE TIMES PICAYUNE (Apr. 1, 2014,
6:40 PM), http://www.nola.com/politics/index.ssf/2014/04/domestic violence-
divorcejloui.html [https://perma.cc/7Z6U-E7JL].

142 Bill Tracking, La. S.B. 292 2014 Reg. Sess. No. 40 (passing House vote with
ninety-six yeas and zero nays; passing Senate vote with thirty-five yeas and zero
nays).

143 See ROBERT C. LOWE, Determination of Final Periodic Support, 1 LA.

PRAc. DIVORCE § 8:162 (2015) ("[T]he amendment is no paragon of clarity and
will doubtless foster much litigation").

144 Id.
145 Id.
146 Id. No court-reported decisions dating from February 2014 address the

new amendments.

[Vol. 24.1
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of domestic violence to seek permanent spousal support links them
to their attackers and to further undermine their self-worth.

Much like domestic violence-related punitive damage pro-
visions, the fundamental problem with mandatory spousal sup-
port awards, or even with using domestic violence as a factor in
the spousal support determination at all, is that such measures
incentivize women to seek support. Indeed, that is precisely what
these state statutes are designed to do. More victims of domestic
violence should be incentivized to leave their attackers. And more
victims of domestic violence should be financially aided in making
that decision in light of state statutes providing, with near certainty,
their right to spousal support. The short term success of this form
of legislation is promising. But in the long term, the likely effects
of tying together spousal support and domestic violence are much
more troubling.

The most significant problem with linking domestic violence
and spousal support is that, despite the beginnings of a shift in fam-
ily law, spousal support remains largely permanent.147 Short-term,
rehabilitative support is trendy, and most states now permit judg-
es to order it.148 But it is most certainly not the default scheme.149

We remain wed to a system of spousal support whereby a one-time
marriage generally obligates the payor to compensate the claimant
perpetually, or at least until death or the claimant's remarriage.10

In Virginia, for instance, spousal support "must be permanent [ ... ];
limited duration support is error as a matter of law.""' Spousal sup-
port thus remains a largely permanent arrangement.

147 Morgan, supra note 102; Brett R. Turner, Spousal Support in Chaos, 25
FAM. ADVOC. 14, 18 (2003).

148 See Mark A. Fine & David R. Fine, An Examination and Evaluation of
Recent Changes in Divorce Laws in Five Western Countries: The Critical Role of
Values, 56 J. MARRIAGE & FAM. 249, 254 (1994); Elizabeth S. Scott, Social Norms
and the Legal Regulation of Marriage, 86 VA. L. REV. 1901,1970, (2000).

149 See MASS. GEN. LAws ch. 208, § 49 (2014) (recognizing general alimony
first and then three residual short-term alternatives to be applied where appro-
priate); Walter v. Walter, 464 So. 2d 538, 538-39 (Fla. 1985) (rebuking the dis-
trict court's assertion that permanent alimony "should be the last resort rather
than the first" for attempting to "significantly modify the guidelines which we
established in prior decisions for the award of permanent alimony"); Herring
v. Herring, 335 S.E.2d 366, 368 (S.C. 1985) (finding rehabilitative evidence ap-
propriate only in limited circumstances). See also Marshal S. Willick, A Univer-
sal Approach to Alimony: How Alimony Should Be Calculated and Why, 27 1
AM. ACAD. MATRIM. LAw. 153, 168 (2015) (acknowledging no clear criteria dis-
tinguishing between short-term and permanent alimony awards in state courts
within the same jurisdiction).

o See, e.g., MASS. GEN. LAws ch. 208, § 49 (2014).
151 Laura W. Morgan, Current Trends in Alimony Law: Where Are We Now?,
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That permanence is controversial enough when analyzed in
a vacuum. When considered in the domestic violence context, its
problems become even more stark. Much like punitive damages,
permanent spousal support ties victims and attackers together on
an ongoing basis. States have taken steps to allow for the payment
of spousal support awards in a manner that does not reveal the vic-
tim's address to the attacker.152 But even these protective measures
cannot diminish the consequent tie of victim and attacker in the
permanent support context.153 Even under a mandatory spousal
support scheme, like Louisiana's, the amount of the support award
must be based on a consideration of the claimant's need, the cir-
cumstances surrounding her living situation, details of her employ-
ment, and other intimate personal matters.15 4 Moreover, that inqui-
ry is not a one-time occurrence. Rather, because spousal support
awards are generally permanent, they must be modified over time.
Modifications require repeated inquiries into the victim's current
living situation."' In the wake of an award of permanent spou-

A.B.A. (Apr. 2012), (http://www.americanbar.org/publications/gpsoloere-
port/2012/april 2012/current trends alimony_1aw.html; (discussing VA. CODE
ANN. § 20-1071 (2016)). See, e.g., Brooks v. Brooks, 498 S.E.2d 461 (Va. Ct. App.
1998).

152 See, e.g., 725 ILL. COMp. STAT. ANN. 5/112A-5 (West 2006) N.Y. FAM. CT.
ACT § 154-b (2010); VT. STAT. ANN. tit. 15, § 1155 (2010).

153 In re Marriage of Freitas, 147 Cal. Rptr. 3d 453, 460 (2012) (citing As-
sem. Com. on Judiciary, 3d reading analysis of Sen. Bill No. 1221, (2001-2002
Reg. Sess.) as amended Aug. 23, 2001, p. 3, which stated that "[S]pousal sup-
port orders in such domestic violence cases potentially force victims of abuse
to remain dangerously entangled in the abuser's web of violence and intimida-
tion."). See also Rebecca Licavoli Adams, California Eviction Protections for
Victims of Domestic Violence: Additional Protections or Additional Problems?,
9 HASTINGs RACE & POVERTY L.J. 1, 22 (2012) ("Alternatively, many victims want
nothing more than to sever all ties with their abusers. . . ."); Paula Roberts,
Pursuing Child Support for Victims of Domestic Violence, in BATTERED WOMEN,
CHILDREN, AND WELFARE REFORM: THE TIES THAT BIND 59, 60 (Ruth A. Brand-
wein ed., 1999) (stating that the pursuit of child support by battered mothers
can increase the violence); Ann Charon Harrington, Commonwealth v. Finase:
The Scope of Massachusetts Abuse Prevention Order Prosecution and Efficacy,
29 NEw ENG. J. ON CRIM. & CIV. CONFINEMENT 193,217 (2003) (discussing poten-
tial dangers when an abuser attempts to maintain a relationship with the victim
through contact after the victim has tried to sever all ties).

154 LA. CIV. CODE ANN. art. 112 (Supp. 2017); King v. King, 48,881 (La. App. 2
Cir. 2/26/14); 136 So. 3d 941, 950.

155 See In re Marriage of Holmes, No. H024427 2003 WL 21399774, at *1
(Cal. Ct. App. June 18, 2003) (explaining the frequent fluctuations in support
awards due to husband's waxing and waning employment history); In re Mar-
riage of Rohde-Giovanni v. Baumgart, 676 N.W.2d 452, 462-63 (Wis. 2004)
("While a change in circumstances regarding the support objective of mainte-
nance frequently gives rise to parties' motions for modification, it is important
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sal support in the domestic violence context, the attacker spouse
would have a right to inquire into details surrounding the victim's
continuing living situation.156 Because most states have adopted a
"live-in lover" rule terminating spousal support when the recipient
lives in a meretricious relationship with another,1 7 the attacker will
have the legal right to dig into the claimant's sexual activity for
years to come.' He may inject himself, through the use of the liti-
gation process, into her financial and employment affairs, and into
any other sphere bearing on need.159 While the attacker's ability to
manipulate the litigation process is limited by statutes addressing
frivolous or harassing claims, these limits are likely to be of little
comfort to a recovering victim of domestic violence.16 0

Even absent any nefarious motive, in the best of circum-
stances, permanent spousal support awarded to a victim of domes-
tic violence ties her to her attacker perpetually. Such an outcome
undermines the very purpose of domestic violence victims' legisla-
tion-to provide these women with the financial means for making
a clean break from their attackers.

Moreover, permanent financial support for the victims of
domestic violence -particularly when mandated- undermines
the very independence and empowerment these women strive to
achieve and so desperately need. One of the most documented and
severe harms of domestic violence is its subjugation of the victim to
the attacker.161 Often, through abusive control, the victim is cabined
into an inferior relationship role, and made to feel worthless and

to note that a court reviewing a previous award of maintenance must not solely
limit its inquiry to the support objective. The objective of fairness also must be
considered, even in postdivorce proceedings.").

156 See, e.g., Wikstrom v.Wikstrom, 359 N.W.2d 821,826 (N.D. 1984); Beem v.
Beem, No. 02A01-9511-CV-00252, 1996 WL 636491, at *4 (Tenn. Ct. App. Nov.
5,1996).

17 GA. CODE ANN. §19-6-19 (2015 & Supp. 2016); OKLA. STAT. tit. 43, § 134
(2011 & Supp. 2016); S.C. CODE ANN. § 20-3-170 (2014).

Iss See Roberts v. Roberts, 657 P.2d 153, 158 (Okla. 1983) (Simms, dissenting)
(decrying Oklahoma's live-in lover statute for infringing on wife's privacy and
depriving her benefits on the grounds of sexual conduct carried out in her own
home).

159 See In re Marriage of Madden, 167 Wash. App. 1039, at *6 (2012) (affirm-
ing trial court's finding that abusive husband had used "litigation as a weapon"
by filing "baseless motions, meritless appeals, and abusive discovery requests").

160 See e.g., GA. CODE ANN. §§ 51-7-80-81 (2000 & Supp. 2016); IND. CODE

§ 34-52-1-1 (LexisNexis 2016); HAw. REV. STAT. ANN. § 607-14.5 (LexisNexis
2016); N.J STAT. ANN. § 2A:15-59.1 (West 2015).

161 See Lynda Gorov, Male Sense of "Owning" Women Blamed in Abuse,
BOSTON GLOBE, Mar. 7,1993, at 1.
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dependent.16 2 Permanent spousal support only serves to reinforce
those negative feelings. It relies on a public statement-through a
judicial officer-that the recipient is unable to provide for her own
support and, in fact, is dependent on others.163 That message is trou-
bling enough, but spousal support legislation goes a step further,
deeming the victim incapable of self-support. Only one person is,
thereafter, charged with the duty to help-the former spouse/attack-
er. Permanent spousal support awards in the domestic violence con-
text simply serve to underscore the messages of dependence and
lack of empowerment already looming large in the domestic vio-
lence context.

Of course, this article does not suggest that victims of domes-
tic violence should be unable to recover spousal support, or that
they should be subject to temporal limitations on support that do
not govern other spousal support claimants. Rather, it calls for state
legislators and scholars to step back and think critically about the
effect of spousal support rules in this particular context. As women
who have suffered from the inability to attain independence and
control over their own circumstances, victims of domestic violence
arguably need empowering more than others. Lawmakers should
tailor domestic violence-related legislation, as it relates to family
law, in a way that achieves empowerment for victims. Simply plug-
ging the victims of domestic violence into an existing spousal sup-
port framework, given its indefinitely continuing nature, perhaps
should be rejected. Other financial means of incentivizing women
to leave their attackers, which do not simultaneously tie the victim
and attacker together perpetually, must also be explored. In other
words, domestic violence victims are long overdue a careful consid-
eration of all economic mechanisms states may be able to employ
best to empower them.164

162 U.S. COMM'N ON CIVIL RIGHTS, UNDER THE RULE OF THUMB: BATTERED

WOMEN AND THE ADMINISTRATION OF JUSTICE 1 (1982); JOHN STUART MILL, THE

SUBJECTION OF WOMEN 11 (1861).
163 See Cynthia A. McNeely, Lagging Behind the Times: Parenthood, Custo-

dy, and Gender Bias in the Family Court, 25 FLA. ST. U. L. REV. 891, 901 (1998)
("These societally imposed roles ensured the continued economic subjugation
of women by requiring their dependence on men for economic survival, follow-
ing divorce in the forms of alimony and child support, as social etiquette de-
manded that mothers not work."); Rebecca E. Silberbogen, Does the Dissolu-
tion of Covenant Marriages Mirror Common Law England's Subordination of
Women?, 5 Wm. & MARY J. WOMEN & L. 207 235 (1998).

1 Clare Huntington, Repairing Family Law, 57 DUKE L.J. 1245, 1316 n. 298
(2008) (recognizing property division as "an important form of reparation-at-
tending to the harm done by one partner to the other, without attempting to re-
pair the actual relationship"). Courts have avoided continuing ties to the abuser
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IV. MARITAL PROPERTY: LABOR CONTRIBUTIONS

OVER HUMAN CAPITAL

Long recognized as an area of family law in which great
strides in women's rights have been made,165 one might expect
marital property, in the entire scheme of family law, to be rather
advanced in terms of female empowerment. Indeed, the very gene-
sis of the community property regime-still the prevailing property
regime in nine American states166- was an attempt to recognize a

by awarding a greater portion of the marital estate to the victim of domestic vi-
olence. See, e.g., DeSilva v. DeSilva, No. 350818/05,2006 N.Y. Misc. LEXIS 2489,
at *46 (N.Y. Sup. Ct. Oct. 20, 2006) (finding that domestic violence is egregious
marital conduct that is relevant to distribution of marital estate and which jus-
tifies awarding wife an unequal share of the estate). See also Milton C. Regan,
Jr., Spouses and Strangers: Divorce Obligations and Property Rhetoric, 82 GEO.
L.J. 2303, 2306-07 (1994) ("Until the last two decades or so, divorce law implic-
itly chose to treat ex-spouses as spouses, albeit with qualifications and reserva-
tions. The result was that, at least formally, men were potentially liable for sup-
porting their ex-wives and women were eligible to receive financial assistance
from their ex-husbands, as if marital rights and obligations continued after di-
vorce. In the past twenty-five years, divorce law has changed . . . [and] adopt-
ed a model that has the effect of treating ex-spouses primarily as strangers. The
emphasis has been on a 'clean break' between the partners, effectuated by a
one-time division of marital assets and restrictions on ongoing financial obliga-
tions .... This approach has not, however, prevented considerable financial dis-
tress at divorce for many women."); W. VA. CODE ANN. § 48-27-101(a)-(b) (Lex-
isNexis 2015) (recognizing the ongoing violence victims may experience and
the elevated danger at the point of separation, the legislature desired to create
a "speedy remedy to discourage violence against family or household mem-
bers with whom the perpetrator of domestic violence has continuing contact");
Huntington, supra note 164, at 1316 ("In this way, the Reparative Model would
not facilitate the cycle of intimacy through ongoing relationships, but instead
by acknowledging the harm within the person. This recognition would provide
a rationale for funding domestic violence and mental health services. It would
also provide a rationale for a different form of reparation, such as a dispropor-
tionate award of marital property to the victim.").

165 
See HERBERT JACOB, SILENT REVOLUTION:THE TRANSFORMATION OF DIVORCE

LAW IN THE UNITED STATES 167 (1988) (" [T]he new laws have planted the seeds
for more equal treatment of women by explicitly recognizing the economic val-
ue of their homemaking and childrearing efforts. It may take many years for
economic opportunities to match the gender neutrality of family law, but those
legal provisions provide a necessary legitimation of women's roles outside the
home."). See also Ronald I Scalise Jr., Undue Influence and the Law ofWills:A
Comparative Analysis, 19 DUKE I COMP. & INT'L L. 41,91 (2008) ("American law

has made strides in recent times toward spousal protection. . . .").
166 Axz. REV. STAT. ANN. § 25-211 (2008); CAL. FAM. CODE § 750-755 (West

2004); IDAHO CODE § 32-906 (2015); LA. CIV. CODE ANN. art. 2334 (Supp. 2017);
NEV. REV. STAT. ANN. § 123.220 (LexisNexis 2010 & Supp. 2016); N.M. STAT. ANN.
§ 40-3-8 (1978); TEx. FAM. CODE ANN. § 3.002 (West 2016); WASH. REV. CODE
ANN. § 26.16.030 (West 2015); Wis. STAT. § 766.001 (2016).
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woman's contributions to marriage as equal to, and worthy of the
same recognition, as her husband's.167 Centuries after the creation
of the community property regime, however, it still fails to live up
to that promise. Moreover, separate property regimes in the oth-
er forty-one states do even worse. Marital property regimes fail to
empower the women they intended to aid both by failing to tru-
ly recognize human capital as a marital asset, and by persisting in
equitable division of property.

A. Ignoring Human Capital

Both community and separate property regimes alike treat
the results of a spouse's labor in the marketplace as divisible mar-
ital property.168 When both spouses work outside the home and
earn in parity with one another, marital property regimes benefit
the spouses equally.169 The current reality, however, is that women
do not work outside the home as frequently as men.170 And even
when they do choose these roles, they are undercompensated as
compared to their male counterparts.17 1 The unwillingness of mod-

167 WILLIAM Q. DE FUNIAK & MICHAEL I VAUGHN, PRINCIPLES OF COMMUNITY

PROPERTY 24 (2d ed. 1971); Emilia Pirgova, Can the Texas Economic Contribu-
tion Statute Be Reconciled with the Inception of Title Doctrine?, 12 TEx. WESLEY-
AN L. REV. 655, 662 (2006).

168 Cf Delaney v. McCoy, 47240, p. 4 (La. App. 2 Cir. 6/20/12); 93 So. 3d 845,
848 (discussing the Louisiana statue providing for aggregate partition upon dis-
solution of the community); Allen v. Allen, 607 S.E.2d 331, 333-34 (N.C. Ct.
App. 2005) ("In equitable distribution actions, the trial court is required to clas-
sify, value, and distribute the marital and divisible property of the parties. Once
the court classifies property as marital or divisible property, it must distribute
that property equitably.").

169 Susan Westerberg Prager, Shifting Perspectives on Marital Property Law,
in RETHINKING THE FAMILY: SOME FEMINIST QUESTIONS 116-122 (Barrie Thorne
& Marilyn Yalom, eds., 1982).

170 In 2008, women made up 48 percent of the workforce to men's 52 per-
cent. The Economics Daily, Women's Share of Labor Force to Edge Higher by
2008, BUREAU OF LABOR STATISTICS (Feb. 14, 2000), http://www.bls.gov/opub/
ted/2000/feb/wk3/art01.htm [https://perma.cc/VL6F-RZRR]. In 2000, 23 per-
cent of mothers with children under eighteen did not work outside the home;
however, statisticians and sociologists have observed the numbers of stay-at-
home mothers steadily rising over the past fifteen years. The Return of the Stay-
at-Home Mother, THE ECONOMIST (Apr. 19, 2014), http://www.economist.com/
news/united-states/21600998-after-falling-years-proportion-mums-who-stay-
home-rising-return [https://perma.cc/6QZM-PHQW]

17 In 2010, the ratio between men and women's earnings across all indus-
tries was 81.2 percent. The disparity varied in different fields, with lower ratios
in professional occupations; female lawyers earned 771 percent of their male
counterparts salaries, and women working as personal financial advisors gar-
nered a mere 58.4 percent as compared to men in the same positions. Spotlight
on Statistics, Women at Work, BUREAU OF LABOR STATISTICS (March 2011), http://
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ern marital property regimes to treat spouses' human capital as a
marital asset exacerbates this problem.

Complicating the issue is that married couples make long-term
economic decisions and plans jointly.172 "These decisions shape not
only wealth and debt acquisitions, but also predictably affect earn-
ing power at divorce and for a period of years afterwards."173 Neither
spousal support nor property distribution schemes are equipped to
handle the long-term effects of these decisions adequately.74 As a
result, gender inequality is further perpetuated "as husbands tend
to realize the advantages and wives tend to bear the disadvantages
produced at least in part by a collaborative economy.""

At the heart of the inequity is the failure of marital property
law to recognize, and mandate sharing, of the human resources of
marriage. Perhaps the most striking example is the refusal of all
but two states to treat professional degrees and licenses as marital
property.176 Insurance is, likewise, not generally considered marital
property to be shared between the spouses.17 7 And states almost
universally fail to recognize earning capacity as a divisible asset.178

For many couples, however, these are the only things of value a cou-
ple owns at the dissolution of the marriage.179 Nearly without fail, it
is women, and not men, who are prejudiced by the law's failure to
recognize these important human resources.10

www.bls.gov/spotlight/2011/women [https://perma.cc/3J9L-JS88].
172 See JANET STOCKS, CAPITOLINA DfAZ MARTfNEZ & BJ6RN HALLEROD, MOD-

ERN COUPLES SHARING MONEY, SHARING LIFE 49 (2007); JAN PAHL, MONEY AND

MARRIAGE 126-27 (1989) (finding families tended towards collective rather than
individualistic structures).

173 Alicia B. Kelley, Sharing Inequality, 2013 MICH. ST. L. REV. 967 973 (2013).
174 Id.
175 Id.
176 See Jayaram v. Jayaram, 880 N.Y.S.2d 305, 306-07 (App. Div. 2009); Hau-

gan v. Haugan, 343 N.W.2d 796, 800 (Wis. 1984).
1 See, e.g., Ross v. Ross, 20 So. 3d 396,397 (Fla. Dist. Ct. App. 2009); Moore

v. Moore, 189 S.W.3d 627 638 (Mo. Ct. App. 2006).
17s See, e.g., Barner v. Barner, 716 So. 2d 795, 796 (Fla. Dist. Ct. App. 1998);

Yoon v. Yoon, 711 N.E.2d 1265,1269 (Ind. 1999); Drapek v. Drapek, 503 N.E.2d
946, 950 (Mass. 1987).

179 See Haugan v. Haugan, 343 N.W.2d 796, 800 (Wis. 1984) ("[1]n a marital
partnership where both parties work toward the education of one of the part-
ners and the marriage ends before the economic benefit is realized and prop-
erty is accumulated ... the degree 'is the most significant asset of the marriage'
and 'it is only fair' that the supporting spouse be compensated for costs and op-
portunities foregone while the student spouse was in school.").

Iso Garrison, supra note 117 at 411.
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B. Equitable, Not Equal, Division

Similarly troubling is the predilection in American marital
property law to distribute property among spouses equitably rather
than equally. Indeed, thirty-four states have adopted an equitable
division scheme."' "The result, according to a number of studies, is
that husbands end up with a majority of marital property as well as
with greater earning potential."1 82

Ironically, equitable distribution schemes were developed
to help women. Equitable distribution was proposed to "promote
a sense of fairness in the treatment of women upon divorce" by
accounting for both financial and more personal contributions to
the family.18 3 But multiple studies have shown that the realities of
the gender wage gap and the refusal of marital property law to
adequately value human capital as a marital asset actually "result
in a bias towards women, rather than benefitting them."18 4 The dis-
cretionary nature of equitable distribution schemes simply allows
judges the leeway to enforce a body of marital property law that

1I Parrish v. Parrish, 617 So.2d 1036 (Ala. Civ. App. 1993); Hayes v. Hayes,
756 P2d 298 (Alaska 1988); In Re Marriage of McVey, 641 P2d 300 (Colo. App.
1981); Tuller v. Tuller, 469 So. 2d 212 (Fla. Dist. Ct. App. 1985); Goldstein v.
Goldstein, 414 S.E.2d 474 (Ga. 1992); Au-Hoy v. Au-Hoy, 590 P.2d 80 (Haw.
1979); In re Marriage of Aschwanden, 411 N.E.2d 238 (Ill.1980); In re Marriage
of Peterson, 491 N.W.2d 535 (Iowa Ct. App. 1992); In re Marriage of Sadecki,
825 P.2d 108 (Kan. 1992); Quiggins v. Quiggins 637 S.W.2d 666 (Ky. Ct. App.
1982); Axtell v. Axtell 482 A.2d 1261 (Me. 1984); Ward v. Ward, 449 A.2d 443
(Md. Ct. Spec. App. 1982); Duckett v. Duckett, 539 N.E.2d 556 (Mass. App. Ct.
1989); Zamfir v. Zamfir, 284 N.W.2d 517 (Mich. Ct. App. 1979); Fastner v. Fast-
ner, 427 N.W.2d 691 (Minn. Ct. App. 1988); Dillon v. Dillon, 498 So.2d 328 (Miss.
1986); David v. David, 954 S.W.2d 611 (Mo. Ct. App. 1997); Nunnally v. Nunnal-
ly, 625 P2d 1159 (Mont. 1981); Chrisp v. Chrisp, 299 N.W.2d 162 (Neb. 1980);
McNabney v. McNabney 782 P2d 1291 (Nev. 1989); Grandmaison v. Grandmai-
son, 401 A.2d 1057 (N.H. 1979); McAlpine v. McAlpine 539 N.Y.S.2d 680 (Sup.
Ct. 1989); Barlowe v. Barlowe, 440 S.E.2d 279 (N.C. Ct. App. 1994); Svetenko
v. Svetenko, 306 N.W.2d 607 (N.D. 1981); Wolding v. Wolding, 611 N.E.2d 860
(Ohio Ct. App. 1992); Stansberry v. Stansberry, 580 P2d 147 (Okla. 1978); Fly-
nn v. Flynn, 491 A.2d 156 (Pa. Super. Ct. 1985); Walker v. Walker, 368 S.E.2d 89
(S.C. Ct. App. 1988); Bookout v. Bookout, 954 S.W.2d 730 (Tenn. Ct. App. 1997);
Murff v. Murff, 615 S.W.2d 696 (Tex. 1981); Canning v. Canning, 744 P.2d 325
(Utah Ct. App. 1987); Burr v. Burr, 531 A.2d 915 (Vt. 1987); Artis v. Artis, 392
S.E.2d 504 (Va. Ct. App. 1990); Young v. Young, 472 P.2d 784 (Wyo. 1970).

182 Deborah L. Rhode & Martha Minow, Reforming the Questions, Ques-
tioning the Reforms: Feminist Perspectives on Divorce Law, in DIVORCE REFORM

AT THE CROSSROADS 191, 200 (Stephen D. Sugarman & Herma Hill Kay, eds.,
1990).

1I Garrison, supra note 117 at 411.
184 [d.
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results in women bearing more of the financial losses of a couple's
joint decision-making than is equitable.8

Far from empowering women, modern marital property law
does the opposite. What began as a system designed to serve the
interests of women has become-largely through an overly narrow
conception of shared property and an unwavering adherence to
equitable distribution-just another mechanism of "reinforce[ing]
men's control within the family before and after the divorce."186

V. CONCLUSION

Feminists have a significant opportunity in this fourth wave
to make great strides for female empowerment. Feminists in family
law, in particular, must take a close look at the doctrines of their
field and take the difficult and necessary steps to improve them
where inequality persists.

Inequalities persist in honoring female reproductive choic-
es. Wholly failing to respect the decision-making of women in this
arena substantially undermines the empowerment tenet of mod-
ern feminism. Treatment of all women relinquishing eggs as strang-
er-"donors" simply exacerbates the message that women are enti-
tled to little respect when it comes to their bodies and their children.

When it comes to money, however, modern family law treats
women even worse. Legislatures purport to give women a boon in
allowing them punitive damages and increased spousal support in
the domestic violence context. But these "remedies" are both illu-
sory and damaging in the real world. Where the law could easily
honor women's contributions to the family in a financially reward-
ing manner-namely, in marital property-it simply fails to do so.

The result is a body of family law far afield of feminist ideals.
Indeed, there is much work to do.

Iss Rhode & Minow, supra note 182.
186 MARTHA ALBERTSON FINEMAN, THE ILLUSION OF EQUALITY: THE RHETORIC

AND REALITY OF DIVORCE REFORM 3 (1991).




