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specific curfew order “whenever the agency wishes to do so.”) To be sure,
the Court could always revise its nondelegation doctrine so as to treat
majorness and intelligibility as jointly relevant to the question of
whether legislative or executive power has been exercised.!?® As
traditionally conceived, however, nondelegation doctrine provides little
support for the intuition that the “legislative” character of a statutory
determination meaningfully correlates with its majorness.

But even if a question’s majorness does validly function to
heighten nondelegation concerns, the nondelegation argument for the
MQE confronts another difficulty; namely, it must explain why the
Court’s resolution of the statutory question would avoid the same set of
nondelegation principles that beset an agency’s attempt at doing the
same thing. The Court is just as much “not Congress” as an agency, so
one might regard the Court’s involvement in answering the major
question as an equally problematic exercise of “legislative” power by a
non-legislative entity.13 If so, then the proper judicial response to an
unanswered major question should not be de novo resolution of the
question, as the MQE holds, but rather an invalidation of the statutory
provision that brought the question into being.!3!

We do not mean to suggest that nondelegation principles apply
coextensively across agencies and courts. Powers are, after all,
“chameleon-like,” in the sense that they can “take on the aspect of the
office to which [they are] assigned.”!32 Thus, we might identify some
reasons for concluding that Article III actors enjoy a greater degree of
constitutional leeway to resolve “major” ambiguities of statutory

language than do their administrative counterparts within the .

executive branch. Any such argument, however, must demonstrate
relevant institutional differences that show why the federal courts may
receive from Congress a delegation of power that federal agencies may
not.

In the next two Subsections, we will posit two institutional
differences between courts and agencies that might help to complete a
delegation-based defense of the MQE. In attempting to demonstrate

129. There are suggestions of this approach in Whitman, which distinguishes “sweeping
regulatory schemes” from other schemes. See Whitman, 531 U.S. at 475 (“But even in sweeping
regulatory schemes we have never demanded, as the Court of Appeals did here, that statutes
provide a ‘determinate criterion’ for saying ‘how much [of the regulated harm] is too much.””).

130. See Margaret H. Lemos, The Other Delegate: Judicially Administered Statutes and the
Nondelegation Doctrine, 81 S. CAL. L. REV. 405, 436 (2008) (“Although typically associated with
delegations to agencies, the constitutional principles on which the nondelegation doctrine is based
apply with full force to delegations to courts.”).

131. Indeed, one might even argue that the invocation of the MQE itself qualifies as an
exercise of lawmaking power, and a “potentially” major one at that. Id. at 459.

132. Bowsher v. Synar, 478 U.S. 714, 749-50 (1986) (Stevens, J., concurring in the judgment).

P}
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why a court’s resolution of “major questions” poses a less troubling set
of nondelegation issues than does an agency’s resolution of the same,
we also end up demonstrating that the de novo resolution of “major
questions” at the Supreme Court level poses a less troubling set of
nondelegation issues than does the de novo resolution of “major
questions” at the lower court level. The Court is, unlike most other
Article III actors, a genuinely national and high-profile public
institution, whose role in shaping public policy is widely acknowledged
and accepted by the public at large. Its distinctive prominence, coupled
with its distinctive ability to settle contested issues of law, might help
to show why the Court’s resolution of the “major question” turns out to
be more constitutionally appropriate than that of a particular
administrative body. But that argument does not carry over to other
Article IIT actors. Lower court judges are not appointed and confirmed
on the understanding that they will issue the last word on the most
pressing political and economic issues of the day, and they generally do
not issue nationwide mandates with legally binding effects.!3 Thus,
just as we might distinguish for nondelegation purposes the
pronouncements of an inferior regional agency officer from those of the
agency’s nationwide head,34 so too might we distinguish between the
pronouncements of an inferior federal tribunal and those of the entity
sitting atop the judicial hierarchy.

Our point is not to suggest that nondelegation values should
forbid lower courts from deciding any and all statutory questions that
carry significant policy consequences. Rather, it is to suggest that if one
accepts the underlying premises of the MQE’s nondelegation rationale,
one should regard lower courts’ exercise of final, de novo judgment on
“major” questions as at least as troubling as the exercise of final, de
novo judgment by administrative agencies. To the extent that the

133. For a district court to order nationwide relief presents a variety of legal and prudential
concerns. See generally Samuel L. Bray, Multiple Chancellors: Reforming the National Injunction,
131 HARV. L. REV. (forthcoming 2017). This is why, for example, the Court has required district
courts to “take care to ensure that nationwide relief is indeed appropriate” before certifying a
nationwide class. Califano v. Yamasaki, 442 U.S. 682, 702 (1979); see also Michael T. Morley, De
Facto Class Actions? Plaintiff- and Defendant-Oriented Injunctions in Voting Rights, Election Law,
and Other Constitutional Cases, 39 HARV. J.L. & PUB. POL’Y 487, 490, 494 (2016) (discussing
concerns with “Defendant-Oriented Injunctions” that “enjoin the defendant officials or agencies . . .
from enforcing or implementing the challenged provision against anyone in the state or even the
nation”).

134. See David J. Barron & Elena Kagan, Chevron’s Nondelegation Doctrine, 2001 Sup. CT.
REv. 201, 201-02 (distinguishing among “exercises of . . . authority based on the identity of the
final agency decision maker”); ¢f. Barnhart v. Walton, 535 U.S. 212, 222 (2002) (upholding the
Social Security Administration’s statutory interpretation after applying Chevron); United States
v. Mead Corp., 533 U.S. 218, 219 (2001) (declining Chevron deference for a United States Customs
Service tariff classification).
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nondelegation rationale carries persuasive force, it must rely on
institutional features that only the Supreme Court can be said to
possess.

3. Accountability (and Issue Salience)

The “accountability/salience” defense of the MQE would
maintain that the judicial resolution of “major questions” is uniquely
capable of thrusting those questions into the limelight, thus ensuring a
full public airing of the question and, by extension, a likelier
revisitation of the question by the public’s representatives in Congress.
At first glance, this argument might seem to get things backward. The
MQE, if anything, would seem to undermine democratic accountability
by redirecting the resolution of a major question away from a more
politically accountable set of officials within the executive branch.35
Nevertheless, the MQE might still foster accountability by increasing
the salience of the “major question” asked and the “major answer”
given. Put another way, even if agency officials enjoy a stronger set of
democratic bona fides than their judicial counterparts, we might prefer
for courts to answer those questions if their doing so is more likely to
bring the relevant issue into the public limelight. In so doing, the MQE
might increase the likelihood that democratically elected officials in
Congress will consider the courts’ answer and respond in accordance
with democratic preferences.

Thus, for instance, when the IRS first confronted the question at
issue in King (i.e., whether the ACA authorized the issuance of
subsidies to individual purchasers of health insurance on federally run
exchanges), its resolution of the question generated little (if any) public
attention outside the Beltway. But when the Supreme Court
subsequently considered the question, the Justices’ deliberations (along
with the Court’s answer to the question) were the subject of intense and
pervasive national attention.?® By deciding King, the Court thus
helped to raise the profile of the “major question”; and perhaps in doing
so, the Court increased the democratic legitimacy of the answer that it
gave. Congress’s acquiescence to King, in other words, is now more
likely to reflect public approval for, rather than public ignorance of, the
answer the Court reached; the same inference might have been more

135. Sunstein, supra note 5, at 243.

136. See, e.g., Brianne J. Gorod, Supreme Court Chief Justice Likely to Back Healthcare Law,
L.A. TIMES (Feb. 26, 2015), http://www.latimes.com/nation/la-oe-0227-gorod-obamacare-scotus-
20150225-story.html [https:/perma.cc/4ACJA-3RTB] (“When the Supreme Court hears oral
arguments in King vs. [sic] Burwell next week, all eyes will be on Chief Justice John G. Roberts
Jr., to try to figure out which way he’s leaning.”).
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difficult to draw, however, if King had never arisen and the IRS
regulation had gone unchallenged.!3”

This argument depends on empirical premises, which may or
may not be correct. It is at least unclear whether, as a general matter,
judicial review of “major questions” does in fact increase their salience
In an accountability-promoting manner, or whether a question’s public
salience instead derives from factors unrelated to the identity of the
institution that decides it. It is also unclear whether de novo scrutiny
of a “major question” is in fact necessary to deliver the salience-
increasing benefits of judicial review. (King, for instance, would likely
have been a high-profile case regardless of whether the Court had
applied Chevron in resolving it; indeed, the case attracted significant
attention well before the Court announced its decision to jettison
Chevron analysis.) Even if, in other words, courts heighten the salience
of statutory issues by choosing to review agencies’ resolutions of those
issues, it does not necessarily follow that abandoning the Chevron
framework is necessary to preserve the increased salience that judicial
review confers.

But whatever the correctness of those intuitions, it suffices to
note here that the “accountability” argument becomes much weaker
when the relevant judicial actor is a lower federal court.!3® Lower court
decisions—precisely because they are lower court decisions—typically
command far less public attention than do Supreme Court decisions.!39
Thus, the idea that a lower court’s exercise of de novo review will
usefully raise the profile of a “major question” strikes us as especially
implausible. If any judicial body is going to deliver on the
accountability-promoting benefits that this particular rationale
envisions, it is going to be the only Article III body whose judgments
enjoy a consistently high-profile nature.

137. See Solid Waste Agency of N. Cook Cty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 169
(2001) (counseling that courts should assume “congressional acquiescence to administrative
interpretations . . . with extreme care”); Curtis A. Bradley & Trevor W. Morrison, Historical Gloss
and the Separation of Powers, 126 HARV. L. REV. 411, 433 (2012) (considering different arguments
for finding interbranch acquiescence).

138. See Bruhl, Hierarchically Variable Deference, supra note 12, at 752 (“The interpretations
the Court did issue might be few enough and salient enough that Congress could fit them on its
agenda for possible legislative override—or at least this is much more plausible than it would be
for lower-court decisions.”).

139. In general, it is doubtful whether any given federal court decision is particularly salient
for most Americans. Indeed, there is evidence that the Court’s own decisions, much less the
decisions of lower federal courts, are “largely in domains of moderately low salience.” Frederick
Schauer, Foreword: The Court’s Agenda—and the Nation’s, 120 HARV. L. REV. 4, 41 (2006) (“[W]hen
we look at the world as ordinary Americans see it, we begin to understand that even when the
Supreme Court is at its most influential and most visible, the American people quite often have
other things on their minds.”).
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4. Settlement

A related rationale for the MQE would point to the value of
settlement. On this view, the central problem with agency resolutions
of major questions relates to their relatively unentrenched nature.140
One presidential administration can reverse the regulatory judgments
of another administration, and this is no less true where the differing
judgments concern contested (but equally permissible) interpretations
of ambiguous statutory language.!4! Courts rather than agencies should
resolve major questions for the simple reason that courts are better able
than agencies to render answers that are stable across time.

This argument rests on plausible empirical premises—we have
little doubt, for instance, that the Court in King ended up “settling”
more by resolving the question as a de novo matter than it would have
settled by upholding the agency’s position as “reasonable” at Chevron
Step Two.142 At the same time, the argument’s normative premises may
be up for debate; namely, it is not altogether clear why we should desire
for major questions to receive a more permanent resolution than their
non-major counterparts. Perhaps, in fact, something more along the
lines of the opposite presumption should be true; the higher the stakes
of the policy choice, the less willing we should be to make that choice in
an administratively irreversible manner.143

But even if the settlement-based rationale for the MQE is valid
on its own terms, it once again points to a set of benefits that only the
Supreme Court can deliver. The problem is that lower court resolutions
- of major questions are no less “settled” (and in some respects more
unsettled) than agency resolutions of the same. This is so for several

140. The suggestion here is not that agency decisions are unentrenched in an absolute sense.
As illustrated by the literature on the ossification of agency rulemaking, for instance, many
commentators believe that some forms of agency action are too difficult to modify after the fact.
See, e.g., Richard J. Pierce, Jr., Seven Ways to Deossify Agency Rulemaking, 47 ADMIN. L. REV. 59,
60—62 (1995) (introducing the problem of ossification of the agency rulemaking process). The point
is that relative to legislative action, agency action is more susceptible to future modification by
future presidential administrations.

141. See, e.g., Gluck, supra note 19, at 95 (“Deference to the agency would have meant that a
future IRS could have changed the rule at issue in King: such a holding would have kept the King
debate alive, and the ACA’s future would have continued to be in doubt.”).

142. To be sure, the Court did not need to invoke the MQE if settlement was its goal; a decision
at Chevron Step One would also have sufficed. But the MQE does at least enable the Court to settle
interpretive disputes where the statutory provisions at issue are genuinely ambiguous and are
thus non-amenable to a Step One resolution.

143. Indeed, there is a sense in which the settlement-based justification conflicts with the
accountability-based justification: whereas the accountability-based argument sees a question’s
majorness as a reason to ensure ample democratic involvement in the reaching of its answer, the
settlement-based justification sees its majorness as a reason to short-circuit what might otherwise
be an ongoing political discussion.
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reasons. Most obviously, lower court judgments are reversible by the
Supreme Court itself—they do not enjoy the benefit of stare decisis
when and if the Court decides to take up the statutory question for
itself. Equally problematic, lower court judgments enjoy a limited
geographic scope of operation. District court precedents extend no
further than the particular cases to which they apply, and circuit court
precedents—though binding on district courts and future circuit court
panels—cannot bind other circuit courts when and if they confront the
same statutory issue. Indeed, absent Supreme Court intervention,
there arises the very real likelihood of a circuit split on the major
question posed.!* If the aim of the MQE is to furnish a stable and
settled resolution of ambiguous statutory language, Supreme Court
involvement in the process is all but required.

B. Unnecessary Costs

We have thus far argued that lower courts’ implementation of
the MQE would do little to further the exception’s animating values. To
this point one might plausibly respond: “Fair enough, but what’s the
harm?” The likely pointlessness of the endeavor doesn’t necessarily
provide a reason to avoid it.

But something more than pointlessness is at stake here. In
addition to leaving the MQE’s prospective benefits unrealized, lower
court application of the MQE would be costly to both the lower courts
themselves and to various other parties that they interact with. If lower
courts must evaluate issues of “majorness” for themselves, their doing
so will generate decision costs related to the difficulty of specifying and
determining the applicability of the MQE, as well as error costs related
to the systematic over-enforcement of the exception (and, hence, under-
application of Chevron deference). When these costs are considered
alongside the absence of gains to be had from lower court application of
the MQE, the case for Supreme Court exclusivity becomes all the more
persuasive.

1. Decision Costs

If lower courts apply the MQE, they must be able to know when
to apply it. This will be difficult for them to do. The Court has not
attempted to define the line between major and non-major questions,
and we think the few indicia it has identified (namely, “political

144. This risk can be addressed partially by rules of exclusive jurisdiction or free use of class
actions, transfers, and multidistrict litigation, of course.
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significance,” “economic significance,” “extraordinariness,” etc.145) will
be difficult for lower courts to work with in a coherent and predictable
fashion.46 Thus, the most immediate costs that our proposal eliminates
are the costs of defining, communicating, and understanding the
domain of the MQE.

If lower courts must apply the MQE, then they need some
guidance as to how to go about applying it. The Court might try to
provide this guidance in concretized, rule-like fashion. That the Court
has not yet tried to do so suggests that the possibility of this approach
is more theoretical than real. It's tempting to try to distill the cases into
a checklist of characteristics: agency inconsistency,*’ overlapping
delegations,#® the possibility of criminal liability based on the agency’s

145, King v. Burwell, 135 S. Ct. 2480, 2488-89 (2015).

146. See Jonas J. Monast, Major Questions About the Major Questions Doctrine, 68 ADMIN. L.
REv. 445, 451 (2016) (“‘[TThe Burwell opinion did not explain the bounds of the major questions
inquiry, providing little guidance for future applications.”). The point is nicely underscored by
comparison of the MQE with other exceptions to Chevron. Agencies do not get Chevron deference
when they interpret criminal statutes or statutes, such as the APA, that they are not “charged
with administering.” Metro. Stevedore Co. v. Rambo, 521 U.S. 121, 137 n.9 (1997). Nor do they get
deference when they decide that a statute does (or does not) create a private right of action.
Alexander v. Sandoval, 532 U.S. 275, 288-91 (2001). Applying these exceptions, while not without
difficulties, is far more determinate than applying the MQE.

The MQE also layers additional and far greater complexity on top of the Mead Step Zero
analysis. The Mead preconditions to Chevron deference are, first, that Congress has delegated
authority to the agency to make rules carrying the force of law and, second, that the agency used
that lawmaking authority when adopting the interpretation. See United States v. Mead Corp., 533
U.S. 218, 226 (2001). Over time, the lower courts have worked out a set of presumptions under
Mead by tracking the formality with which an agency acted, tied to the APA’s categories of agency
action. See, e.g., Michael Coenen, Rules Against Rulification, 124 YALE L.J. 644, 677-79 (2014)
(noting that “various lower courts have set forth rules of their own concerning more specific
categories of agency action” that do and do not satisfy Mead’s “force of law” requirement). Thus,
Mead’s Step Zero analysis, while complicated, does not require what Chevron counsels against: an
independent, ad hoc judicial judgment about the political and practical stakes of the case as a
predicate to deference.

147. Cf. FDAv. Brown & Williamson Tobacco Corp., 529 U.S. 120, 157 (2000) (noting that the
“consistency of the FDA’s prior position [on the question of tobacco regulation] bolsters the
conclusion that when Congress created a distinct regulatory scheme addressing the subject of
tobacco and health, it understood that the FDA is without jurisdiction to regulate tobacco products
and ratified that position”).

148. Cf. Gonzales v. Oregon, 546 U.S. 243, 274 (2006) (rejecting the Attorney General’s broad
authority “given the Secretary[ of Health and Human Services]’s primacy in shaping medical policy
under the CSA”).
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interpretation,'4® the amount of money at stake (“billions”5%) or
individuals affected (“millions”!51), and so on. But the more concretized
the criteria become, the less likely they are to capture the Court’s
intuitive sense of the major/non-major distinction. We think the Court
has resisted “rulification” of the MQE precisely because its underlying
intuitions are not easily reducible to rule-like form.

We suspect, therefore, that the MQE will remain a standard.
The Court is likely to retain the vague verbal formulation it has
repeated in the major questions cases, labeling major questions ones of
“deep” or “vast” “economic and political significance.”’5? From a lower
court’s perspective, this standard is not much better than a “use-your-
discretion” instruction; any attempt to apply it would entail significant
decision costs for lower courts, significant uncertainty for litigants and
agencies, and significant costs to the Court, which will be called upon
to correct the lower courts’ errors.

Our proposal obviates the need for the Supreme Court to do any
of this. If the MQE remains the exclusive province of the Court, the
Justices can maintain a vague formulation of the exception’s scope,
without inflicting decision costs on the judges, litigants, and agencies
involved in lower court cases. The MQFE’s applicability at the Supreme
Court level will remain unpredictable, but that unpredictability will
affect only the small number of cases that the Court decides to hear
each year. And the Justices can enjoy an added degree of flexibility in
delineating and applying the MQE, knowing that any adverse
downstream effects will remain cabined by the exception’s nonexistence
in the courts below, 153

The Court’s certiorari practice provides an illustrative analogy.
The standards for granting certiorari are notoriously unclear, and it is

149. Cf. id. at 262:

It would be anomalous for Congress to have so painstakingly described the Attorney
General’s limited authority to deregister a single physician or schedule a single drug,
but to have given him, just by implication, authority to declare an entire class of activity
outside the course of professional practice, and therefore a criminal violation of the
CSA.

(internal quotation marks omitted).

150. King, 135 S. Ct. at 2489.

151. Id.

152, Id.

153. Our argument, to be clear, is not that the decision costs associated with the MQE are
sufficient to justify our proposal of Supreme Court exclusivity. Countless legal standards entail
decision costs and that fact alone does not mean that courts should avoid applying them. What
makes the MQE unique, we believe, is the absence of upside potential to be gained from lower
court application of the exception. It is not, in other words, the prospect of decision costs alone that
justifies our proposal; rather, it is the prospect of incurring those costs for no good affirmative
reason,
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for this reason often difficult to predict whether the Justices will choose
to review a case. But the vagueness of these standards does not saddle
the lower courts with decision costs, because the lower courts do not
play any role in evaluating a question’s certworthiness. What is more,
we suspect that the Justices do not actually spend much time grappling
with these standards on a case-by-case basis, much less attempting to
achieve docket-wide coherence across all of their decisions to grant and
deny certiorari. Rather, the Justices can “go with their gut” in reviewing
petitions for certiorari, without too much worrying about or attempting
to control the system-wide implications of such a decision.'5¢ If, by
contrast, lower courts were actively involved in flagging cases for
Supreme Court review, we would expect to see a sharp rise in the
decision costs associated with the application and development of these
standards, not just at the lower court level but also at the Supreme
Court itself. What our proposal seeks to do is to make the decision costs
associated with the MQE more like the decision costs associated with
the granting or denial of cert.

The reduction in decision costs, moreover, would occur not just
at the “Step Zero” phase of the Chevron inquiry. In addition to obviating
the need for courts, litigants, and agencies to argue and/or worry about
whether Chevron will apply, our proposal will reduce the decision costs
that lower courts experience when addressing the merits of a statutory
case. The Chevron framework, as Professor Tom Merrill has suggested,
helps lower courts to economize on decision costs.1%5 When reviewing an
agency’s statutory interpretation, a federal judge does not need to labor
to specify the “best” reading of the statute. Instead, she needs only to
confirm that the agency’s view is reasonable and not clearly at odds
with Congress’s intent. The MQE, by contrast, increases decision costs
by requiring a judge to distinguish major from non-major questions and
to identify the best answer to major questions. And thus, by eliminating
the MQE from the domain of lower courts, our proposal reduces the

154. See Adam D. Chandler, Comment, The Solicitor General of the United States: Tenth
Justice or Zealous Advocate?, 121 YALE L.J. 725, 727 (2011) (noting, for purpeses of the certiorari
standard, that “[t}he Court rarely offers guidance on what it thinks is important, and there is no
scholarship that illuminates how the Court uses the ‘importance’ criterion in practice”); see also
H.W. PERRY, JR., DECIDING TO DECIDE: AGENDA SETTING IN THE UNITED STATES SUPREME COURT
221 (1991) (“Fundamentally, the definition of ‘certworthy’ is tautological; a case is certworthy
because four justices say it is certworthy.” (quoted in Chandler, supra, at 736 n.51)).

155. Merrill, supra note 6, at 753 (“Chevron’s appeal for the courts rests in significant part on
its ease of application as a decisional device.”). That is not to deny the difficulties of applying
Chevron’s two steps. For example, it may be difficult for a judge to accept, and to explain, how an
agency’s interpretation is a “permissible” though not the “best” one. Breyer, supra note 33, at 372—
74. But by comparison with de novo review or Skidmore weight, Chevron reduces decision costs by
directing courts to focus upon two questions. Merrill, supra note 6, at 753.
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incidence of the more mentally taxing analysis that de novo review
demands.156

2. Error Costs

Given the uncertainty of the MQE, we can also expect imperfect
lower court enforcement of the exception. And given the inherently
certworthy nature of genuinely “major” questions, we can further expect
enforcement errors to skew in the direction of over-, rather than under-
enforcement. If, in other words, lower courts involve themselves in the
application of the MQE, we believe they will inflate the scope of the
exception beyond whatever boundaries that the Supreme Court has
intended.57

If the MQE applies in lower courts, lower courts can erroneously
apply the exception in one of two ways: (1) they can decline to apply the
MQE to (and thus review under Chevron) a question that the Court
itself would regard as “major”; or (2) they can apply the MQE to (and
thus review de novo) a question that the Court itself would regard as
“minor.” If lower courts adhere to our proposal, they will only ever
commit the former sort of “over-deferring” error. By never applying the
MQE, they will sometimes defer to agency positions that the Court itself
would scrutinize de novo, but they will never commit the converse,
“under-deferring” error of withholding deference from a question that
the Court itself would scrutinize under Chevron. That asymmetry
might at first glance look troubling, but we do not view it as a significant
cause for concern. And the reason has to do with the likely exercise of

156. Our proposal reduces decision costs in another way as well. By reducing the overall
incidence of the MQE, our proposal helps to reduce the extent of the decision costs that derive
directly from the exception’s existence. Among other things, for instance, litigants will far less
frequently have to spar over the question whether the MQE applies in a given case, and agency
officials can spend less time deliberating over whether a given regulation is likely to qualify as
“major” in court. See Monast, supra note 146, at 476 (raising the possibility that the MQE will chill
agencies from proceeding with rulemaking).

157. Our proposal thus retains Chevron’s disciplining function in the lower courts, as
described by Peter Strauss. See Strauss, supra note 12, at 1118. When applying de novo review,
lower courts may interpret regulatory statutes differently than the agencies charged with
administering them and differently than each other. Balkanization in national regulatory
programs is undesirable for several reasons, including regulatory efficacy and fairness to regulated
parties and beneficiaries. Writing in 1987, Strauss observed that the Court’s capacity to correct
lower court balkanization was under strain, which would make Chevron deference attractive as a
way to centralize policymaking in agencies. Id. at 1121-29. If anything, his insights apply even
more forcefully today than in 1987, as the Court takes fewer cases per year than it did then.
Building upon Strauss’s insight, our proposal would allow the Court to decide major questions in
“extraordinary” cases while preserving Chevron’s check on variable outcomes in the lower courts.
Cf. Pierce, supra note 12, at 1313—14 (suggesting the possibility of “[rJeduc[ing] or eliminat[ing]
deference in Supreme Court decisionmaking . . . [while] retain[ing]” Chevron in the circuit courts).
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direct Supreme Court review to correct over-deferring errors by the
lower courts. By definition, these errors will involve statutory questions
that the Court itself would regard as “major,” and we think that most
such questions should for that reason reliably trigger the exercise of
discretionary Supreme Court review.!58 Thus, while our proposal will
sometimes cause lower courts to over-defer under Chevron, most of their
errors in this direction will yield reliable correction from the Supreme
Court.

Under the alternative regime in which lower courts can apply
King, both over- and under-deferring errors are likely to arise. For
reasons we have already discussed, the over-deferring errors should
continue to trigger reversal by the Court itself. By contrast, the under-
deferring errors will less often trigger cert grants (and, hence, reversal).
The erroneous invocation of the MQE, after all, will involve statutory
questions that the Court regards as “minor” and thus less worthy of a
place on the Court’s limited docket. That’s not to say that such errors
could never occur in certworthy cases, but it is to suggest that—in
contrast to over-deferring errors—under-deferring errors will involve
questions that are inherently less likely to trigger Supreme Court
review. In this regime, then, we can expect to see the Court reliably
correcting one set of errors while only sporadically correcting the other
set of errors, with the end result being a gradual expansion of the MQE
in the courts below. Under our proposal, by contrast, lower courts would
only ever over-defer, and most (if not all) of their errors in this direction
would receive prompt correction from the Supreme Court itself,

158. We cannot definitively prove, of course, that four Justices will reliably vote to grant
certiorari in major questions cases. The concept of majorness is amorphous, and commentators
have offered similar observations regarding the Court’s certiorari standards. See, e.g., Kathryn A.
Watts, Constraining Certiorari Using Administrative Law Principles, 160 U. PA. L. REV. 1, 4 (2011)
(noting that “the Court makes its certiorari decisions free of any constraining legislative criteria
that might differentiate those cases that merit certiorari from those that do not”). It is therefore
possible that some underenforcement errors might go uncorrected, and there would exist a
category of cases in which the Court regarded a lower court’s invocation of the MQE as incorrect
but nonetheless unworthy of its time. Nevertheless, we have difficulty envisioning any sort of
extraordinary cases in which at least four Justices would not and should not wish to have the final
say.
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The following table summarizes the idea:

Operative Lower court practice: Supreme Court | Outcome:
rule: practice:

Lower courts Lower courts err only by over- | Supreme Court | Scope of MQE

may not apply | deferring. corrects most (if | remains
the MQE: not all) over- stable.
deferring
errors.

The foregoing discussion helps to explain why a regime
permitting lower court application of King is likely to yield error
asymmetries, even where the lower courts over- and under-enforce the
MQE at equal rates. But the asymmetries would obviously worsen if the
lower courts under-deferred more often than they over-deferred. We can
only speculate as to what lower court judges would ultimately do, but
there is some basis for suspecting that they would tend to err on the
side of under-deferring, thus exacerbating the system-wide asymmetry
that we have already posited.

Part of the problem may stem from judges’ desire to avoid
Supreme Court reversal; 1% if a lower court judge knows that the Court
is more likely to grant cert in cases involving “major” rather than
“minor” questions, the lower court judge would be better off
characterizing a borderline question as major rather than minor. Either
the judge is correct, in which case the Court is likely to grant cert and
also apply the MQE; or the judge is incorrect, in which case the Court
is unlikely to grant certiorari in the first place.

159. We assume that the desire to avoid reversal plays at least some role in lower court judges’
decisionmaking. See, e.g., Joseph L. Smith & Emerson H. Tiller, The Strategy of Judging: Evidence
from Administrative Law, 31-J. LEGAL STUD. 61, 63 (2002) (“To the extent that the choice of a
judicial instrument affects the ability of others to reverse the court, it becomes a strategic variable
in the court’s decision.”); Andrew S. Watson, Some Psychological Aspects of the Trial Judge’s
Decision-Making, 39 MERCER L. REV. 937, 949 (1988) (describing “[t]he inevitable narcissistic
desire not to be reversed” as an important psychological aspect of trial judge decisionmaking). In
making this assumption, we recognize that the empirical evidence “is somewhat mixed,” with “the
majority of recent studies find[ing] that self-interest concerns, such as promotion desires and
reversal aversion, influence the decisionmaking of judges with permanent tenure.” Joanna
Shepherd, Measuring Maximizing Judges: Empirical Legal Studies, Public Choice Theory, and
Judicial Behavior, 2011 U, ILL. L.. REV. 1753, 1759.



2017] MINOR COURTS, MAJOR QUESTIONS 819

There may be a more complex psychological dynamic to the
problem as well. In particular, what the Court said of the
jurisdictional/non-jurisdictional distinction in City of Arlington might
also apply to the major/non-major distinction in King:

Savvy challengers of agency action would play the {major questions] card in every case.
Some judges would be deceived by the specious, but scary-sounding, [major/non-major]
line; others tempted by the prospect of making public policy by prescribing the meaning
of ambiguous statutory commands. The effect would be to transfer any number of
interpretive decisions—archetypal Chevron questions, about how best to construe an
ambiguous term in light of competing policy interests—from the agencies that administer
the statutes to federal courts.

The MQE requires a judge to ask whether the question itself is
politically salient and practically important whenever she reviews an
agency’s statutory interpretation. Asking this question, we suspect,
makes it more difficult for a judge to internalize the deference norm
that Chevron directs. The MQE signals that a judge should let her
independent policy assessment be her guide. Chevron, by contrast, calls
upon a judge to bracket her independent policy judgments, which may
be hardest to do when the judge perceives the case to have high political
or practical stakes.

If these signaling effects take hold, we can expect more lower
court errors in regulatory cases.!! For those who understand Chevron
in terms of congressional intent, over-enforcement of the MQE will
mean that lower courts will decide questions that Congress meant for
agencies to decide. And for those who think of Cheuvron in terms of
comparative institutional competence, erroneous applications of the

160. City of Arlington v. FCC, 133 S. Ct. 1863, 1873 (2013).

161. The prospect of lower court overenforcement might not be troubling if we assume that
the choice between Chevron and de novo review does not matter for substantive outcomes. Many
administrative law scholars suspect, and some have argued based on empirical data, that the
different standards of review do not matter for outcomes in administrative law cases. See, e.g.,
David Zaring, Reasonable Agencies, 96 VA. L. REV. 135 (2010). We think, however, that Chevron
has at least modest effects on judicial review in the lower courts, though perhaps not in the
Supreme Court. See Kent H. Barnett & Christopher J. Walker, Chevron in the Circuit Courts, 115
MicH. L. REv. (forthcoming 2017), http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=2808848
[https:/perma.cc/QNG5-9RZZ] (reaching this conclusion); see also William N. Eskridge, Jr. &
Lauren E. Baer, The Continuum of Deference: Supreme Court Treatment of Agency Statutory
Interpretations from Chevron to Hamdan, 96 GEO. L.J. 1083, 1099, 1117-19 (2008) (finding that
the Court’s choice between Chevron, Skidmore, and de novo review has a modest or even negligible
effect on the rate at which the Court reverses an agency’s action); Thomas J. Miles & Cass R.
Sunstein, Do Judges Make Regulatory Policy? An Empirical Investigation of Chevron, 73 U. CHL
L. REV. 823, 826, 859 (2006) (concluding that Chevron may have a “dampening” effect on ideological
decisionmaking in lower courts, depending on panel composition). It follows that a contraction of
Chevron’s domain in the lower courts through application of the MQE would change substantive
outcomes.



