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Supreme Court created two proof frameworks to analyze individual
disparate treatment employment discrimination claims. The Court
announced the pretext framework in McDonnell Douglas Corp. v.
Green” in 1973 and the mixed-motives structure in Price Waterhouse
v. Hopkins” in 1989. Although both were created by the Court,
mixed-motives later would be modified and codified by Congress in
the Civil Rights Act of 1991."

The McDonnell Douglas pretext framework is a three-part proof
structure with shifting burdens of production. A plaintiff bears the
initial burden of production to establish a prima facie case by proving
1) that he belongs to a protected class, 2) that he applied and was
qualified for the job, 3) that despite his qualifications, he was rejected,
and 4) that the position remained open and the employer continued
to seek applicants having the plaintiff’s qualifications.” The Court
noted in McDonnell Douglas that the elements of the prima facie case
will vary with different factual situations.”® If the plaintiff satisfies the
burden of the prima facie case, the burden of production shifts to the
defendant-employer to present a legitimate, nondiscriminatory
reason for its actions.” Finally, if the employer satisfies its burden at
the second stage, the burden of production shifts back to the plaintiff
to prove that the employer’s proffered reason is a pretext for
discrimination.”

The McDonnell Douglas opinion announced the proof structure,
but the mechanics and meaning of the analysis were not fully
developed at that time. The Court found it necessary to explain the
meaning and procedural effect of the second and third stages of the
analysis in several subsequent cases. These decisions include 7exas
Department of Community Affairs v. Burdine,” St. Mary’ s Honor
Center v. Hicks,” and Reeves v. Sanderson Plumbing Products, Inc.”

(explaining the differences between disparate treatment and disparate impact).

12. 411 U.S. 792 (1973).

13. 490 U.S. 228 (1989).

14. Pub. L. No. 102-166, § 107, 105 Stat. 1071, 1075 (1991) (codified at 42 U.S.C. §§ 2000e-
2(m), 2000e-5(g)(2)(B) (2012)).

15. McDonnell Douglas, 411 U.S. at 802.

16. Id. at 802 n.13.

17. Id. at 802-03.

18. Id. at 804.

19. 450 U.S. 248, 254-55 (1981) (explaining the defendant’s burden at stage two).

20. 509 U.S. 502, 511 (1993) (explaining the effect of proof of pretext in a fully tried case).

21. 530 U.S. 133, 148 (2000) (explaining the effect of proof of pretext at summary judgment
and judgment as a matter of law).
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The decisions helped to clarify the standards and burdens of proof
under the pretext framework, but even these decisions did not make
the pretext framework easily applicable in all employment
discrimination cases.

The Supreme Court never has held that the pretext analysis is
applicable to analyze ADEA cases (although it assumed it in
O’Connor v. Consolidated Coin Caterers Corp.”), and lower courts
routinely have applied it. The Court seems implicitly to have
approved the applicability of the pretext analysis to disability
discrimination claims under the ADA in Raytheon Co. v.
Hernandez.”

The court announced the alternative proof structure, mixed
motives, in Price Waterhouse. The plurality opinion and Justice
O’Connor’s concurrence applied different standards to the plaintiff’s
prima facie case — “motivating factor” applied by the plurality,” and
“substantial factor” by the concurrence.” After Price Waterhouse,
most courts applied substantial factor. The second stage of the
analysis was an affirmative defense under which a defendant could
avoid liability by proving that it would have taken the same action for
a nondiscriminatory reason (the same-decision defense).” Courts also
grappled with the issue of under which proof structure any particular
case should be analyzed. Most circuits seized upon the dividing line
cited by the O’Connor concurrence: cases in which there was direct
evidence were analyzed under mixed-motives, and circumstantial
evidence cases were analyzed under pretext.” The courts of appeals
developed various definitions to distinguish direct from circumstantial
evidence.” The tests were confusing and uncertain — described by a
court that sought to put an end to the distinction as “chaos” and a
“morass.””

22. 517 U.S. 308, 311 (1996) (“In assessing claims of age discrimination brought under the
ADEA, the Fourth Circuit, like others, has applied some variant of the basic evidentiary
framework set forth in McDonnell Douglas. We have never had occasion to decide whether that
application of the Title VII rule to the ADEA context is correct, but since the parties do not
contest that point, we shall assume it.”).

23. 540 U.S. 44 (2003).

24. Price Waterhouse v. Hopkins, 490 U.S. 228, 244 (1989).

25. Id. at 274 (O’Connor, J., concurring).

26. Id. at 244-45 (plurality opinion).

27. Id. at 270-71 (O’Connor, J., concurring).

28. See White v. Baxter Healthcare Corp., 533 F.3d 381 (6th Cir. 2008); see also Charles A.
Sullivan, The Phoenix from the Ash: Proving Discrimination by Comparators, 60 ALA. L. REV.
191, 210 n.81 (2009) (collecting court decisions and articles).

29. See, e.g., Desert Palace, Inc. v. Costa, 299 F.3d 838, 851-53 (9th Cir. 2002), aff'd, 539
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Congress made some changes in at least one disparate treatment
proof structure in the Civil Rights Act of 1991. Given the splintered
Court decision in Price Waterhouse, Congress clarified and fixed the
mixed-motives proof structure. Congress codified “motivating factor”
as the causation standard in the plaintiff’s prima face case rather than
“substantial factor.”” Congress also changed the analysis of Price
Waterhouse by providing that the same-decision defense is not a
complete defense, avoiding liability. Instead, liability is still imposed
even if the employer satisfies its burden on the same-decision
defense, but the defense limits the remedies that are available.™

The mixed-motives framework was developed in Price
Waterhouse, a Title VII sex discrimination case. Courts assumed that
it also applied to the ADEA™ and the ADA,” although most thought
that the Price Waterhouse version was applicable under those statutes
because the Civil Rights Act of 1991 did not amend the ADEA and
the ADA to install the modified statutory version of mixed motives.”

As long as courts maintained a dividing line between cases to be
analyzed under pretext and those to be analyzed under mixed
motives, it was reasonable for courts to continue using the two proof
structures and the rich body of case law developed under them.
However, the Supreme Court called into question this dichotomy
when it held in Desert Palace, Inc. v. Costa that direct evidence is not
required for a plaintiff to be entitled to a motivating factor jury
instruction.” With that, the Court seemingly erased the generally
accepted line separating the cases analyzed under pretext and those
analyzed under mixed motives. The Court based its holding on the
fact that the language added by the Civil Rights Act of 1991 did not
say anything about “motivating factor” being limited to direct
evidence cases. Even Justice O’Connor, on whose Price Waterhouse
concurrence the distinction was based, agreed that the 1991 Act had

U.S. 90 (2003).

30. 42 U.S.C. § 2000e-2(m) (2012).

31. Id. § 2000e-5(g)(2)(B). The limitation is significant, leaving the plaintiff with no money.

32. See, e.g., EEOC v. Warfield-Rohr Casket Co, Inc., 364 F.3d 160 (4th Cir. 2004); Rose v.
N.Y. City Bd. of Educ., 257 F.3d 156 (2d Cir. 2001).

33. See Serwatka v. Rockwell Automation, Inc., 591 F.3d 957, 959 (7th Cir. 2010)
(collecting cases).

34. See, e.g., Glanzman v. Metro. Mgmt. Corp., 391 F.3d 506, 512 n.3 (3d Cir. 2004)
(“Because the Civil Rights Act of 1991 does not apply to ADEA cases . . . we continue to apply
the Price Waterhouse test in order to resolve ADEA cases.”); Parker v. Columbia Pictures
Indus., 204 F.3d 326, 336-37 (2d Cir. 2000) (collecting ADA cases applying Price Waterhouse
methodology).

35. 539 U.S. 90, 101 (2003).
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eviscerated the distinction.” Did elimination of the dividing line mean
that all individual disparate treatment cases were to be analyzed
under the mixed-motives framework? The Court declined to say.”
The lower courts were left with no guidance on deciding what to do
with the two disparate treatment proof structures — the McDonnell
Douglas pretext framework and the statutory mixed-motives analysis.

Desert Palace appeared to be a landmark development in the
evolution of the proof frameworks for one thing that it expressly did
and one thing that it could be read as implicitly doing. First, it
expressly ended the division and analysis of employment
discrimination claims based on the type of evidence (direct or
circumstantial) on which they were based. This was a good
development in employment discrimination law because the dividing
line had proven to be chimerical. Second, Desert Palace could be read
as inferentially displacing the McDonnell Douglas pretext analysis
and leaving all individual disparate treatment claims to be analyzed
under the statutory mixed-motives framework. Because Desert Palace
did not establish a clear new basis of demarcation between cases to be
analyzed under the two proof frameworks, some courts” and
commentators” suggested or argued that the McDonnell Douglas
framework was dead. Those arguments notwithstanding, the courts
continued to use the pretext analysis, with most never mentioning
that Desert Palace had erased the dividing line and thereby called into
question the continuing viability of McDonnell Douglas. Moreover,
many courts continued to refer to the pretext analysis as being for
cases based on circumstantial evidence and the mixed-motives
analysis for cases based on direct evidence, saying that when a
plaintiff presents only circumstantial evidence the case must be
analyzed under the McDonnell Douglas analysis.” Although it
certainly was arguable that the pretext analysis survived Desert
Palace, the courts that insisted upon maintaining the direct-

36. Id. at 102 (O’Connor, J., concurring).

37. In fact the Court said it would not say: “This case does not require us to decide when, if
ever, §107 applies outside of the mixed-motives context.” Id. at 94 n.1 (majority opinion).

38. See, e.g., Dare v. Wal-Mart Stores, Inc.,, 267 F. Supp. 2d 987, 990-93 (D. Minn. 2003).

39. See, e.g., Henry L. Chambers, Jr., The Effect of Eliminating Distinctions Among Title
VII Disparate Treatment Cases, 57 SMU L. REV. 83 (2004); Jeffrey A. Van Detta, “Le Roi Est
Mort; Vive Le Roi!”: An Essay on the Quiet Demise of McDonnell Douglas and the
Transformation of Every Title VII Case After Desert Palace, Inc. v. Costa into a “Mixed-
Motives” Case, 52 DRAKE L. REv. 71, 76 (2003); Kaitlin Picco, The Mixed-Motive Mess:
Defining and Applying a Mixed Motive Framework,26 ABAJ.LAB. & EMp. L. 461 (2011).

40. See, e.g., Etienne v. Spanish Lake Truck & Casino Plaza, L.L.C., 778 F.3d 473, 475 (Sth
Cir. 2015); Marable v. Marion Military Inst., 595 F. App’x. 921 (11th Cir. 2014).
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circumstantial evidence dividing line were flouting the Court’s
decision in Desert Palace.

In Gross v. FBL Financial Services," the Supreme Court granted
certiorari on the issue whether a plaintiff must present direct evidence
of discrimination in order to obtain a mixed-motives instruction in a
non-Title VII discrimination case.” However, the Court majority, in a
5-4 decision, stated that it had to decide a preliminary issue before
reaching the one on which certiorari was granted: whether the burden
of persuasion ever shifts to the defendant in an ADEA case.” That is,
the Court addressed the question of whether the mixed-motives
analysis applies to claims under the ADEA. The majority rejected the
plaintiff’s reliance on decisions interpreting Title VII as controlling.
The Court explained that it never had held that the mixed-motives
analysis of Price Waterhouse applies to the ADEA." When Congress
enacted the Civil Rights Act of 1991, it amended Title VII to add the
mixed-motives analysis, but it did not amend the ADEA similarly.”
Thus, with the 1991 Act, Congress created a “materially different”
burden of persuasion in Title VII than exists in the ADEA:
“motivating factor” in Title VII and “because of” in the ADEA.” The
Court therefore concluded that its interpretation of the ADEA was
not controlled by decisions interpreting Title VII — specifically Price
Waterhouse and Desert Palace.

Having dispatched with the authority of Price Waterhouse and
Desert Palace, the Court majority shifted to interpreting the text of
the ADEA. The Court read the “because of ... age” language to
mean that age must be the but-for cause of the employer’s action.”
The Court explained this interpretation of “because of” based on
dictionary definitions, its opinion in Hazen Paper Co. v. Biggins,” a
couple of non-employment-discrimination  Court  decisions
interpreting the similar language “by reason of” and “based on,” and
a torts treatise explaining but-for causation.” From these sources, the

41. 557 U.S. 167 (2009).

42. Petition for Writ of Certiorari, Gross v. FBL Fin. Servs., Inc., 557 U.S. at 167 (2009)
(No. 08-441), 2008 WL 4462099.

43. Gross, 557 U.S. at 173.

44, Id. at174.

45. Id.

46. Id. (“Unlike Title VII the ADEA’s text does not provide that a plaintiff may establish
discrimination by showing that age was simply a motivating factor.”).

47. Id. at 176-77.

48. 507 U.S. 604 (1993).

49. Gross, 557 U.S. at 176-78.
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Court gleaned that the “ordinary” meaning of the statutory language
“because of” is but-for causation.”

After concluding that the standard of causation is but-for, the
Court turned to the burden of persuasion. The Court stated that the
default rule is that plaintiffs bear the burden of persuasion, and the
text of the ADEA indicates no exception to that default rule.”
Locking in a uniform analysis for intentional age discrimination cases,
the Court stated that the burden of persuasion is the same in mixed-
motives cases as in other individual disparate treatment cases: the
plaintiff must prove that age is the but-for cause of the employer’s
decision.”

In 2013, the Supreme Court extended the reach of the Gross
decision in University of Texas Southwestern Medical Center v.
Nassar.” In Nassar the Court held that because the anti-retaliation
provision of Title VII (section 704(a))™ uses “because of” and was not
amended by the Civil Rights Act of 1991, the standard of causation is
but-for, and the mixed-motives analysis is not applicable to claims
under the anti-retaliation provision.”

So where are we in the law of individual disparate treatment at
the end of this progression? There appear to be two analyses or proof
frameworks applicable under Title VII’s anti-discrimination
provision, but no one really knows how to discern which one is
applicable to any given case. There are two sections in the
antidiscrimination provision, section 703, that state what may be
different standards of causation (or motivation or something) —
section 703(a) “because of” and section 703(m) “motivating factor.”
No one knows if they truly are two different standards,” and if they
are, how one decides which is applicable to any given case.
Asymmetrically, the ADEA and the anti-retaliation provision of Title
VII, section 704(a), have only the language “because of,” which
means but-for causation and precludes the applicability of the mixed-

50. Id.

51. Id. at177.

52. Id. at 177-78.

53. 133 S. Ct. 2517 (2013).

54. 42 U.S.C. § 2000e-3(a) (2012).

55. Nassar, 133 S. Ct. at 2533.

56. The Supreme Court commented on the relationship between the two sections in EEOC
v. Abercrombie & thch Stores, Inc., 135 S. Ct. 2028 (2015). The Court stated that although
“because of” means, “at a minimum, the traditional standard of but-for causation . .. Title VII
relaxes this standard . . . to prohibit even making a protected characteristic a ‘motivating factor’
in an employment decision.” Id. at 2032.
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motives analysis. Most courts and lawyers think that the McDonnell
Douglas pretext analysis applies to claims under the ADEA and Title
VII'’s anti-retaliation provision, but the Supreme Court has reserved
judgment on that issue regarding the ADEA”and has not commentd
on it in the context of anti-retaliation. The law applicable to the ADA
probably is the same that is applicable to the ADEA and Title VII’s
anti-retaliation provision, meaning but-for causation, but that is far
from certain.™

B. Mike Zimmer’s Vision — A Uniform Analysis for Individual
Disparate Treatment Claims Under All Federal Employment
Discrimination Laws

1. Zimmer Charts a Path Forward

The Zimmer vision for improving employment discrimination
law was laid out in his Georgia Law Review symposium article in
1996.” At that time, as chronicled above, the Civil Rights Act of 1991
had been enacted, and it appeared that it might make changes in the
disparate treatment law that preceded it in which cases were analyzed
under either McDonnell Douglas or Price Waterhouse, depending on
the type of evidence presented. However, as of 1996, the Supreme
Court had not provided much guidance on what changes, if any, were
wrought by the 1991 Act. Mike diagnosed the two most significant
impediments to a clear and uniform analysis in individual disparate
treatment law and, using two decisions of the Supreme Court in 1993,
charted a way forward that would impose order. Unfortunately, those
two most significant impediments persist to this day.

The first problem had fully manifested itself at that time. It was
that courts did not know how to determine which analysis, pretext or
mixed motives, to apply in any given disparate treatment case
because most cases actually involve presentation of circumstantial

57. See supra note 22 and accompanying text.

58. Based on Gross and Nassar, it would seem to be but-for. See Gentry v. E. W. Partners
Club Mgmt. Co., Inc., 816 F.3d 228 (4th Cir. 2016) (joining 6th and 7th circuits in applying but-
for causation); Lewis v. Humboldt Acquisition Corp., 681 F.3d 312, 321 (6th Cir. 2012) (applying
“but-for” causation to ADA claims in light of Gross); Serwatka v. Rockwell Automation, Inc.,
591 F.3d 957 (7th Cir. 2010) (same). But see Hoffman v. Baylor Health Care Sys., 597 Fed.
App’x 231 (5th Cir.), cert. denied, 136 S. Ct. 45 (2015); Siring v. Or. State Bd. of Higher Educ.,
977 F. Supp. 2d 1058 (D. Or. 2013).

59. Zimmer, supra note 5. Zimmer would further develop this vision and examine progress
by the courts in Michael J. Zimmer, Chaos or Coherence: Individual Disparate Treatment
Discrimination and the ADEA, 51 MERCER L. REV. 693 (2000).
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and direct evidence and implicate more than one motive on the part
of the employer for taking the adverse employment action.” The
second problem had not been fully realized at that time, but it did
emerge in later years. It involved whether the amendments to Title
VII by the Civil Rights Act of 1991 should be interpreted to apply to
the ADEA and the ADA although the Act did not similarly amend
those laws.*

Mike considered the Supreme Court’s two decisions in 1993,
Hazen Paper Co. v. Biggins® and St. Mary’s Honor Center v. Hicks,”
and found in them the seeds of a uniform analysis for individual
disparate treatment cases. The cases at least modified the McDonnell
Douglas pretext proof structure, and Mike wrote, they could be seen
to “foreshadow the complete restructuring of individual disparate
treatment discrimination law.”* Although neither Biggins nor Hicks
applied the amendments of the Civil Rights Act of 1991, Mike saw in
them an anticipation of broad application of the two-step analysis that
the 1991 Act installed in Title VII: 1) plaintiff’s prima facie case —
proves motivating factor, resulting in imposition of liability;” and 2)
defendant’s partial defense — reduce the amount for which it is liable
by proving that it would have made the same decision for
nondiscriminatory reasons.” Thus, Zimmer urged that what should
emerge is a single two-part analysis.” Second, he argued that the
single analysis should be applied across the federal employment
discrimination laws despite the fact that the 1991 Act inserted the
two-part analysis into only Title VIL.” Mike asserted that, given the
need for a uniform structure in disparate treatment law, Congress
could not have intended otherwise.” He also stated that the Supreme
Court had worked to develop a uniform structure for all of individual
disparate treatment law.”

Mike’s Georgia article was a clarion call for establishing a single,
clear and uniform analysis or framework for all individual disparate

60. Zimmer, supra note 5, at 583.
61. Id. at 621-25.

62. 507 U.S. 604 (1993).

63. 509 U.S. 502 (1993).

64. Zimmer, supra note 5, at 570.
65. 42 U.S.C. § 2000e-2(m) (2012).
66. Id. § 2000e-5(g)(2)(B)(i).

67. Zimmer, supra note 5, at 621.
68. Id. at 621-25.

69. Id. at 621-22.

70. Id. at 622.
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treatment claims. I think Mike recommended precisely what the
Court and courts should do based on the Civil Rights Act of 1991.
Sadly, at this time only one smaller part of that vision has been
advanced by the Supreme Court. As Mike predicted in the article, the
dividing line between individual disparate treatment cases — direct
evidence or circumstantial evidence — was eradicated by the Supreme
Court in 2003 in Desert Palace, Inc. v. Costa.' However, even that
small victory has proven ephemeral, as courts seem to have ignored
Desert Palace and continue to distinguish between individual
disparate treatment cases based on the type of evidence.” Moreover,
the two principal impediments to a clear and uniform disparate
treatment law remain. First, there is no single analysis that applies to
all claims, and the question persists whether any given case is to be
analyzed under McDonnell Douglas pretext or the statutory mixed-
motives analysis.” Second, the Supreme Court, which Mike in the
Georgia article credited for working to develop a uniform disparate
treatment law across statutes, worked in the opposite direction in
Gross and Nassar.” As Mike argued, it seems fanciful to believe that
what Congress intended to do in the Civil Rights Act of 1991 was to
create a statutory analysis that applies to only Title VIL” The
Zimmer vision would have put employment discrimination law in a
far better place.

2. Examining the Evolving McDonnell Douglas Analysis with
Patience and Hope

Although Mike had charted a course forward that was not helped
by retention of the McDonnell Douglas analysis, the Supreme Court
continued to work on that analysis. Mike examined the Court’s
efforts in Reeves v. Sanderson Plumbing Products, Inc.” Although
many scholars were becomingly increasingly frustrated with the

71. 539 U.S. 90 (2003).

72. See William R. Corbett, Young v. United Parcel Serv., Inc.: McDonnell Douglas fo the
Rescue?, 92 WasH. U. L. REv. 1683, 1691-92 (2015).

73. See, e.g., Quigg v. Thomas Cty. Sch. Dist., 814 F. 3d 1227 (11th Cir. 2016). The dilemma
even prompted a Fifth Circuit panel to craft a “modified McDonnell Douglas approach” that
fuses the pretext and mixed-motives analyses at stage three of the pretext analysis. Rachid v.
Jack in the Box, Inc., 376 F. 3d 305, 312-13 (5th Cir. 2004).

74. See Martin J. Katz, Gross Disunity, 114 PENN STATE L. REv. 857, 857 (2010) (“The
Supreme Court has done a turn-about on the value of uniformity in employment discrimination
law.”).

75. Zimmer, supra note 5, at 621-25.

76. 530 U.S. 133 (2000).
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retention of the McDonnell Douglas pretext analysis, Mike patiently
and hopefully considered the Court’s efforts in Reeves to strengthen
and preserve the pretext analysis in two articles.” He concluded in the
article he wrote for my school’s law review symposium issue as
follows: “If it is too early to know whether the full potential of Reeves
will be realized, it is also too early to give up hope.””

3. Finally, the Court Moves Toward the Zimmer Vision

I think Mike’s most optimistic article was his 2004 piece in the
Emory Law Journal” 1In that article, Mike considered the
implications of Desert Palace, Inc. v. Costa,” in which the Supreme
Court held that direct evidence is not required to support a mixed-
motives jury instruction under the Civil Rights Act of 1991. The
decision adopted an argument that Mike had made in his Georgia
article.” The decision also seemed to clear away impediments for a
single disparate treatment analysis applicable to at least Title VII, if
not the ADEA and the ADA. Thus, Desert Palace appeared to
remove at least one of the two major impediments to the Zimmer
vision of a uniform individual disparate treatment law. Indeed, Mike
wrote that “Desert Palace may revolutionize individual disparate
treatment discrimination law.”” However, he also saw that lawyers,
being the creatures of habit that they are, might resist the abrogation
of an analysis with which they were so familiar. He wrote that defense
and plaintiff attorneys may “share the feeling that the known devil of
McDonnell Douglas is better than the unknown devil of section
703(m).”* His warning proved prescient.

Although Desert Palace did not say it was doing away with the
McDonnell Douglas analysis, it eliminated the line of demarcation
between pretext and mixed motives. Many of us predicted that Desert
Palace signaled the demise of McDonnell Douglas, and many of us
were wrong. The Supreme Court did not expressly abrogate the

77. Michael J. Zimmer, Slicing & Dicing of Individual Disparate Treatment Law, 61 LA. L.
REv. 577 (2001) [hereinafter, Zimmer, Slicing & Dicing]; Michael J. Zimmer, Leading by
Example: An Holistic Approach to Individual Disparate Treatment Law, 11 KAN. J.L.. & PUB.
PoL’y 177 (2001).

78. Zimmer, Slicing & Dicing, supra note 77, at 603.

79. Michael J. Zimmer, The New Discrimination Law: Price Waterhouse is Dead, Whither
McDonnell Douglas?, 53 EMORY L.J. 1887 (2004).

80. 539 U.S. 90 (2003).

81. See text accompanying supra note 71.

82. Zimmer, supra note 79, at 1889.

83. Id. at 1942.
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pretext analysis, and judges and lawyers clung to it tenaciously as
Mike suspected they might. Thus, while most of us thought that
Desert Palace signaled a dramatic move toward the Zimmer vision of
disparate treatment law, we were wrong. The Court missed a singular
opportunity to go far enough in Desert Palace to produce that result.

4. Working Hard to Save the Vision

As sweeping as his Georgia Law Review article had been in
laying out the vison of a clear and uniform individual disparate
treatment law, Mike’s article in the University of Colorado Law
Review was perhaps his most creative, as he struggled with the
Court’s decisions, to preserve hope for the vision.* The article
examined the state of the law several years after Reeves and Desert
Palace were decided. Mike put forward three theses. First, the
“because of” standard of section 703(a)(1)” and the “motivating
factor” standard of section 703(m)* could be used at the parties’
choice for any individual disparate treatment claim.” Second, the
myth that all individual disparate treatment cases are either
McDonnell Douglas cases or Price Waterhouse cases never has been
correct.” Third, the courts have recognized a variety of types of claims
under individual disparate treatment.”

It is amazing that Mike could remain optimistic about the state of
the law at the time he wrote the Colorado article. And yet, the third
thesis for which he argued, that there really are many recognizable
types of claims that cannot be correctly categorized under either of
the two analyses, may be the insight that someday leads to reform of
disparate treatment law. Some courts have become frustrated with
trying to fit evidence into the pretext framework and recognize that
the framework does not present the ultimate issue in a disparate
treatment case — whether the employer intentionally discriminated
based on a protected characteristic.”

84. Michael J. Zimmer, A Chain of Inferences Proving Discrimination, 79 U. COLO. L.
REV. 1243 (2008).

85. 42 U.S.C. § 2000e-2(a)(1) (2012).

86. Id. § 2000e-2(m).

87. Zimmer, supra note 84, at 1247.

88. Id.

89. Id. at 1247-48.

90. See, e.g., Smith v. Lockheed-Martin Corp., 644 F.3d 1321, 1328 (11th Cir. 2011).
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5. Frustration

Mike’s more pessimistic articles on individual disparate
treatment law were the two he published in 2014, and yet in each he
concluded by suggesting a path forward to revitalize individual
disparate treatment law.

In his piece in the Nevada Law Journal’s symposium on the 50th
anniversary of Title VII,” Mike harshly critiqued the Court’s decision
in Nassar in which the Court had held that the statutory mixed-
motives analysis under section 703 was not applicable to Title VII
retaliation claims under section 704.” The Court already had rejected
the chance for a uniform analysis of individual disparate treatment
claims across statues in Gross v. FBL Financial Services, in which it
had held mixed motives inapplicable to the ADEA.” In Nassar, the
Court had rejected a uniform analysis even within Title VIL." Mike
explained that the Court’s interpretation was at odds with the plain
meaning of the statutory language and the structure of the statute.”

In view of the Nassar decision and the movement so far from his
vision of a uniform analysis for disparate treatment law, Mike
concluded that realization of a broader vision may require
congressional action given the Court’s predilection “to slice and dice
the law into insignificance.”” At that point, Mike had reached
agreement with a pessimist (me) as to what was needed to fix
individual disparate treatment law.” But, Mike had worked with the
case law more patiently, constructively, and optimistically than I had
before calling on Congress.

In his 2014 article in the University of Chicago Legal Forum,”
Mike explained how the Roberts Court has diluted employment
discrimination protections by both reducing the substantive
protections and increasing the procedural barriers to relief.”

91. Michael J. Zimmer, Hiding the Statute in Plain View: University of Texas Southwestern
Medical Center v. Nassar, 14 NEv. L.J. 705 (2014).

92. Id. at705.

93. 557 U.S. 167, 173 (2009).

94. See Univ. of Tex. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2525-33.

95. Zimmer, supra note 91, at 713.

96. Id. at722.
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However, even within that broad context, Mike explained how it was
possible for Ricci v. DiStefano™ to be developed so as to expand
employment discrimination protection. In Ricci the Court had
suggested that intentional discrimination can be proven by showing
that the employer knew the racial consequences of its action. If the
Court were serious about that issue, Mike saw a way to carry that
forward to other cases (Ricci was a reverse race discrimination case)
and thus “make lemonade out of the Ricci lemon.”™ It would
establish a color-blind standard in which an employer’s intent would
be established by showing that it was aware of the racial
consequences of its actions."” Mike concluded, however, that based
on other decisions of the Roberts Court that contracted employment
discrimination protection through both procedure and substance,
general extension of the Ricci version of intentional discrimination
beyond the affirmative action/reverse discrimination context was
unlikely."”

The article then explained how the Court has cut back on
employment discrimination protections substantively and by raising
procedural hurdles. Mike argued that plaintiffs should attempt to
counteract those restrictions by pleading and attempting to prove the
Ricci theory of intentional discrimination.”™ If courts are not receptive
to that effort to extend Ricci, Mike suggested four other approaches
to reinvigorating employment discrimination law. First, the EEOC
could become more active in litigation.'” Second, expand legal
services to plaintiffs without legal counsel who have meritorious
claims of small value."” While the first two alternatives could be seen
as conservative measures that might be achieved without legislative
action, the next two are more drastic. Third, replace the presumption
of employment at will with a default rule of job security."” Finally,
Mike proposed creating a new forum to decide labor and employment
disputes that would be largely independent of the judiciary.'”

By 2014, Mike had seen the trajectory of the employment
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In Abercrombie & Fitch, the Court reversed an appellate court
decision granting summary judgment for an employer on the EEOC’s
claim that a job applicant was discriminatorily not hired and not
accommodated because she was a Muslim and wore a hijab to her
interview, which would not conform to the employer’s workplace
dress code.” The Supreme Court held that a plaintiff does not have
to prove, as part of her prima facie case, that an employer has
knowledge of her religion.” What Title VII requires is that a plaintiff
prove that religion was a motivating factor for the employer’s adverse
action.” The Court did not decide whether a plaintiff must at least
prove that an employer suspects a religious belief and practice in
order to establish motivating factor; rather, the Court said the
principle was arguable, but it was unnecessary to resolve the issue in
the case before it.”” The Court also rejected the idea that there is a
separate and distinct failure-to-accommodate-religion claim; instead,
a claim of that type must be a disparate treatment or disparate impact
claim.” The Court’s reticence on the necessity of proving suspicion of
religion is unhelpful. More concerning is the Court’s elimination of
the distinct failure-to-accommodate claim. The distinct claim
provided additional protection against discrimination based on
religion. However, overall the opinion must be considered favorable
to discrimination victims, as it permitted the EEOC to proceed with
its claim in the case and should help other plaintiffs claiming
discrimination based on religion survive summary judgment.

Young and Abercrombie & Fitch are favorable results for
plaintiffs and civil rights advocates regarding proof of discrimination
— substantive employment discrimination law.

In the two most recent terms, the Court also has rendered other
decisions of a more general procedural nature that are favorable to
more expansive discrimination protection. Mike expressed concern
about the procedural barriers being erected by the Court in his article
in the University of Chicago Legal Forum,"™ so this recent movement
by the Court in the other direction is noteworthy. In Mach Mining v.
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EEOC,”™ while holding that employers could challenge the EEOC’s
performance of its statutory duty to conciliate cases, the Court
announced a standard of review that is very favorable to the EEOC."
In Green v. Brennan, the Court held that a constructive discharge
claim does not accrue, and applicable filing periods do not commence,
until the employee gives notice of resignation rather than when the
last discriminatory act of the employer occurs."™

One more recent Supreme Court decision deserves attention.
Although it is a case under the Fair Labor Standards Act and state
wage law, Tyson Foods, Inc. v. Bouaphakeo,” is the first favorable
decision for plaintiffs in an employment class action in some time.
The decision permits certification of a class and collective action
based on statistical or representative evidence (averaging of unpaid
donning and doffing time).”™ The Court in Tyson Foods explained
and limited its rejection in Wal-Mart Stores, Inc. v. Dukes'™ of what it
labeled “Trial by Formula.” The Court clarified that the question of
admissibility when such evidence is offered in a class action is
whether it could have been relied upon to establish liability in
individual actions.”™ The Court did not establish a broad rule
regarding the admissibility of representative evidence in class actions
but instead stated that the admissibility of statistical evidence
depends on the purpose for which it is offered and the elements of the
underlying cause of action."”” While the repercussions of the decision
are difficult to forecast, the case can be seen as a sea change, with
Justice Kennedy, who was on the side of no class certification in many
recent opinions, writing the majority opinion in Tyson Foods.""
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D. Hope for the Lower Federal Courts

The lower federal courts continue to struggle with the law of
individual disparate treatment, but there are reasons to be optimistic
about some of their efforts in this chaotic area. Of course, one or
more of those cases should eventually make its way up to the
Supreme Court. Consider, for example, the Eleventh Circuit’s recent
effort in Quigg v. Thomas County School District.”” The court
addressed the issue of whether the McDonnell Douglas pretext proof
structure is the appropriate one for analyzing at the summary
judgment stage a claim based on circumstantial evidence. The court
held that the two-stage mixed-motives analysis is appropriate, and
McDonnell Douglas is not because it is overly burdensome.'” I think,
and Mike would think, the Quigg opinion makes a couple of
significant errors. First, it maintains a distinction between mixed-
motives cases and single-motive cases. While that dichotomy is
supported by the case law, it is almost certainly an incorrect
characterization of employers’ decision making.” Second, the
distinction between cases based on direct evidence and those based
on circumstantial evidence is an ethereal demarcation that should not
have survived Desert Palace.'” Yet, notwithstanding those missteps,
the Eleventh Circuit reached a good result of applying the statutory
mixed-motives analysis rather than the McDonnell Douglas pretext
analysis to evaluate a case at summary judgment.

An even more promising recent decision is one by a Seventh
Circuit panel in Ortiz v. Werner Enterprises, Inc.'” In that case, the
court reversed a summary judgment in a discrimination case in which
the district court had divided evidence between the direct and indirect
methods of proving discrimination and determined that the plaintiff
failed to create a “convincing mosaic of discrimination” under either
method. First the appellate court explained that the “convincing
mosaic” trope, articulated by the court in Troupe v. May Dept. Stores
Co.," was intended to be a metaphor for a court’s consideration of
the evidence rather than a new test that had to be satisfied by
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plaintiffs.'” Instead, in the aftermath of Troupe, courts treated it as a
new test. The Ortiz court reiterated that “convincing mosaic” is not a
legal test and overruled a series of Seventh Circuit cases to the extent
that they relied on it as a legal test.' Next, the Ortiz court trained its
sights on the direct and indirect methods of proving discrimination
and declared that courts must cease from classifying evidence as
direct or indirect and treating such evidence as subject to distinct
approaches.'” The court stated that the legal standard is “simply
whether the evidence would permit a reasonable factfinder to
conclude that the plaintiff’s race, ethnicity, sex, religion, or other
proscribed factor caused the discharge or other adverse employment
action.”'® “Evidence is evidence,” the court declared, and should be
considered as a whole."” To that point in the opinion, the Seventh
Circuit panel had done some very fine work, doing what Mike
recommended and what we thought the Supreme Court already had
done in Desert Palace. However, next the court asserted that all that it
had said did not affect the McDonnell Douglas framework or “any
other burden-shifting framework, no matter what it is called as a
shorthand.”” So, although the court professed to want a unified
analysis, it was unwilling to explain the relationship between the
pretext and mixed-motives proof structures, ending much as the
Supreme Court did in Desert Palace. However, the court did go on to
assess the evidence under the standard it stated — whether a
reasonable juror could infer that the employer took the adverse
action based on ethnicity, and under that standard, reversed the
summary judgment.”' Although the Seventh Circuit panel flinched in
Ortiz, based on its reverence for McDonnell Douglas, rather than
solve the two-proof-structure conundrum, it produced one of the
most hopeful and promising decisions of a federal appellate court.'”
Its rejection of the direct-indirect-evidence dichotomy and its focus
on the ultimate question of discrimination in assessing the evidence
on a summary judgment motion are encouraging signs. There is in the
court’s opinion a clear desire to move to a single analysis.
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Even though the law of individual disparate treatment is largely
incoherent and chaotic and nothing like Mike’s vision for what it can
and should be, Mike would find reasons to be optimistic and to
provide tools for the Court and courts to improve the law. In this
Part, I have tried to squeeze some lemonade. However, he also might
think now that the better approach, given the scope of the repair and
the Court’s reluctance to undertake it, would be congressional
intervention.'”

V. CONCLUSION

I miss Mike Zimmer as a person, a friend, a mentor, a co-author,
a teacher, and a scholar. I missed being able to send him a draft of
this article before submitting it. But I know that I am a far better
scholar, teacher, colleague, and person for having known Mike. I also
know that the law is far better because of Mike’s contributions. The
vision he crafted for individual disparate treatment law was the law as
it should be. The courts and Congress have not moved the law there
yet. But Mike would continue working with what they gave him and
believing that it would get better. In honor of Mike, I am going to
keep that hope alive. And yes, Mike, once again, you are correct that
McDonnell Douglas is the gift that keeps giving. [ am grateful that
you kept giving your gifts to the very end and that you continue to
give through your brilliant scholarship and your many colleagues and
friends who are influenced by you and your ideas.
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