Louisiana Law Review
Volume 16 | Number 2
The Work of the Louisiana Supreme Court for the
1954-1955 Term
February 1956

Commercial Law: Bankruptcy
Melvin G. Dakin

Repository Citation
Melvin G. Dakin, Commercial Law: Bankruptcy, 16 La. L. Rev. (1956)
Available at: https://digitalcommons.law.lsu.edu/lalrev/vol16/iss2/18

This Article is brought to you for free and open access by the Law Reviews and Journals at LSU Law Digital Commons. It has been accepted for
inclusion in Louisiana Law Review by an authorized editor of LSU Law Digital Commons. For more information, please contact
kayla.reed@law.lsu.edu.

Commercial Law
BANKRUPTCY
Melvin G. Dakin*
A bankruptcy case on the docket of the Louisiana Supreme
Court has been a comparative rarity in recent years. However,
during the past term, in the case of Emery & Kaufman, Ltd. v.
Heyl,' the issue was raised before the court as to whether a
discharge in bankruptcy included a claim by a general insurance
agent for unremitted premium balances against a bankrupt local
agent. The claimant argued that the relationship was one of
trust and hence specifically excepted from discharge by the Bank2
ruptcy Act.

While the court wavered a bit before doing so, on rehearing,
it rejected the argument, based on a line of cases mainly in
state courts, that the circumstances here created an express or
technical trust.3 If there is to be an exception for this type of
claim from the operation of a discharge in bankruptcy it will require action on the part of the Legislature specifically characterizing the relationship of general insurance agent and local
agent as to premium remissions as one of trust.4 In the mean-

time the general agent remains subject to the same degree of
risk as any other creditor with an ordinary dischargeable contract claim against the local agent. The court noted with approval that: "The mere reposing of confidence in a person with
whom one has a commercial transaction does not create the
fiduciary relation intended by the Bankruptcy Act."5
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In McKinnis v. Scandaliato an alternative federal cause of
action under the Defense Production Act of 19507 permitted
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1. 227 La. 616, 80 So.2d 95 (1955).
2. 52 STAT. 851 (1938), 11 U.S.C. § 17 (1952).
3. 227 La. 616, 633, 80 So.2d 95, 101 (1955).
4. Ibid.
5. Id. at 635, 80 So.2d at 102.
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