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by acquisitive prescription.169 Article 765 of the Civil Code, how-
ever, provides that the public may acquire a servitude of passage
"by the open and public possession and use of a road for the
space of ten years, after the said road or servitude has been
declared a public highway by the Police Jury, provided that such
servitude so acquired shall not extend beyond the width of forty
feet." For several reasons, and perhaps mostly due to the de-
velopment of the law governing dedication to public use, Article
765 has never been applied by the courts. In a number of cases
in which Article 765 was invoked to establish public interests,
its application was avoided by a statement that roads and streets
within the limits of a municipality were outside the scope of that
article. 70 And in a relatively recent case application of Article
765 was avoided on the ground that the prescriptive period of
ten years starts to run from the time the road is declared to be
public by the police jury.17'

Public interests may also be created in roads and streets by
dedication of land to public use. Dedication by private individ-
uals or corporations may be effected in either of two ways:
formally or informally. The difficulties in this area consist in
distinguishing the two kinds of dedication and in determining
the results of each.

The rules concerning informal dedication in Louisiana are
in the main borrowed from common law jurisdictions.172 Early
in the last century, the Louisiana Supreme Court sought to check
the influx of common law notions in this field,' 73 but later either
through inadvertence174 or intentionally, the trend was reversed

169. See in general, Schoenrich, Acquisition of Rights of Way by Prescription,
12 TUL. L. REV. 226 (1938). Right of way cannot be acquired by acquisitive pre-
scription in Louisiana because servitudes, of passage are regarded by the Civil
Code as "discontinuous." Cf. LA. CIVIL CODE art. 722 (1870).

170. See Bomar v. Baton Rouge, 162 La. 342, 110 So. 497 (1926) (dictum)
Town of Ruston v. Adams, 9 La. App. 618 (1929).

171. Landry v. Gulf Utilities Co., 166 La. 1069, 118 So. 142 (1928).
172. See Comment, The Effect of Dedication to Public Use in Louisiana, 13

TUL. L. REV. 606, 607, 610 (1939). But ci. Comment, Establishment and Termina-
tion of Public Rights in Roads and Streets in Louisiana, 16 LOUISIANA LAW RE-
vIEw 521, 523, n.7 (1956). See also Comment, Dedication of Land to Public Use,
16 LOUISIANA LAW REVIEW 789 (1956) ; Robinson, Dedication of Streets and
Alleyways in Louisiana, 25 TUL. L. REV. 88 (1951).

173. See De Armas v. Mayor and City of New Orleans, 5 La. 132, 189 (1833)
(holding that the common law doctrine of dedication to public use was incom-
patible with the French and Spanish laws prevailing in Louisiana at the time
preceding statehood).

174. See Municipality No. 2 v. Orleans Cotton Press, 18 La. 122 (1841)
(holding that the question of dedication was governed by the principles of City
of Cin(innati v. White's Lessee, 31 U.S. (6 Pet.) 431 (1832), a common law case,
and citing as authority the dissenting opinion in the De Armas case!).
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and civilian conceptions were gradually displaced by common law
rules.

The essential characteristic of common law dedication to
public use is the absence of requisite formalities. Though inten-
tion by the landowner to dedicate (frequently assimilated to
"offer"), and acceptance by the public are indispensable, 17 5 the
intention may be manifested by mere toleration of the public
use 1 76 and the acceptance by actual use by the public.

The nature of the public interest created in roads and streets
by an informal dedication has been a controversial subject in
Louisiana, and has given rise to conflicting judicial determina-
tions. The earliest Louisiana case to present the issue was
Renthrop v. Bourg,17 decided in 1816. The Louisiana Supreme
Court citing Roman 78 and Spanish 79 authorities, held that the
title to public roads was vested in the public. However, dicta
in subsequent cases cast considerable doubt on that rule. 80 In
the meanwhile, the Louisiana Civil Code of 1825 was enacted,
and Article 654 thereof provided that "the soil of public roads
belongs to the owners of the land on which they are made." 18 '
Thus, when in 1848, in Hatch v. Arnault,'5 2 the Louisiana Su-
preme Court reconsidered the issue of title to public roads, its
conclusion was that the rule of Roman law vesting title in the
public could obtain only restricted application in Louisiana. In
the course of its opinion the court made the somewhat obscure
distinction between grande chemins (highways) which belong

175. See Arkansas-Louisiana Gas Co. v. Parker Oil Co., 190 La. 957, 989, 183
So. 229, 240 (1938) ; Town of Carrollton v. Jones, 7 La. Ann. 233 (1852) ; Livau-
dais v. Municipality No. 2, 16 La. 509 (1840) ; Jouett v. Keeney, 17 La. App.
323, 136 So. 175 (1931). Comment, 13 TUL. L. REV. 606, 610 (1939).

176. See Goree v. Midstates Oil Corp., 205 La. 988, 18 So.2d 591 (1944). Of.
Shreveport v. Walpole, 22 La. Ann. 526 (1870) ; Picket v. Broad, 18 La. Ann.
560 (1866) ; Saulet v. New Orleans, 10 La. Ann. 81 (1855) ; New Orleans and
Carrollton Ry. v. Town of Carrollton, 3 La. Ann. 282, 284 (1848) ; Cook v. City
of Opelousas, 4 La. App. 300 (1925). In addition to a finding of intention to
dedicate, implied dedication has sometimes been based on estoppel in pais. Ford
v. Shreveport, 204 La. 618, 16 So. 2d 127 (1943) ; Torres v. Falgoust, 37 La. Ann.
497 (1855) ; Saulet v. New Orleans, 10 La. Ann. 81 (1855).

177. 4 Mart.(O.S.) 97 (La. 1816).
178. D.43.8.2.21.
179. LAS SIETE PARTIDAS 3.28.6. See also Morgan v. Livingston, 6 Mart. (O.S.)

19 (La. 1819) (dicta).
180. Of. De Armas v. Mayor and City of New Orleans, 5 La. 132 (1833).
181. See LA. CIVIL CODE art. 654 (1825). Cf. LA. CIVIL CODE art. 658 (1870).
182. 3 La. Ann. 482 (1848). Deviation from the Roman rule was justified on

the ground that while Roman roads were constructed to be as permanent as man
could make them and were built on land previously acquired by the state, the
roads in the new and unsettled colony of Louisiana were of necessity temporary
and subject to change.
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to the nation, and chemins publics (public roads) which belong

to private owners. This distinction, however, was merely
academic since Louisiana roads were held to be generally

chemins publics, namely privately owned. Subsequent cases seem
to have obscured the issue, some of them holding that title to
the soil of public roads is vested in the public,1 8 3 and others that
title to the property is retained by the owners. 8 4 According to

the latter view, which is fully supported by Article 658 of the
Civil Code, and which is the prevailing one today, the public
acquires merely a servitude of passage on the land.8 5 In an
effort at reconciliation and harmonization of these seemingly
inconsistent cases, a distinction has been urged between country
roads, on the one hand, and streets within the limits of muni-
cipalities, on the other. 1 6 Thus, in the case of roads the alleged
rule seems to be that title is retained by the former owner, while
in the case of streets title is vested in the public.187 Though the
distinction may find some support in the wording of the Code,1ss

no real policy ground may be seen for it. Perhaps these seem-
ingly inconsistent adjudications may be reconciled merely by
reference to the particular issues involved, and on the basis of
controlling legislative texts enacted during the period. 89

183. See New Orleans v. Carrollton Land Co., 131 La. 1092, 60 So. 695
(1913); Kline v. Parish of Ascension, 33 La. Ann. 562 (1881); Sheen v. Stot-
hart, 29 La. Ann. 630 (1877) ; Baton Rouge v. Bird, 21 La. Ann. 244 (1869) ;
Kemp v. Town of Independence, 156 So. 56 (La. App. 1934) ; Town of Napoleon-
ville v. Boudreaux, 142 So. 874 (La. App. 1932).

184. James v. Delery, 211 La. 306, 29 So. 2d 858 (1947) ; Landry v. Gulf
States Utilities Co., 166 La. 1069, 118 So. 142 (1928); Collins v. Zander, 61
So. 2d 897 (La. App. 1952) ; Life v. Griffith, 197 So. 646 (La. App. 1940).
Shreveport v. Simon, 132 La. 69, 60 So. 795 (1912) ; Bradley v. Pharr, 45 La.
Ann. 426 (1893).

185. See Arkansas-Louisiana Gas Co. v. Parker Oil Co., 190 La. 957, 183 So.
229 (1938). The notion that the public acquires ownership seems to remain ap-
plicable to lands other than roads or streets. See Comment, 16 LOUISIANA LAW
REvIEW 789, 797 (1956) ; Locke v. Lester, 78 So. 2d 14 (La. App. 1955).

186. See Comment, 13 TUL. L. REv. 606, 611 (1939). The distinction is not
supported by the cases, and may lead to confusion. See Comment, 16 LOuISIANA
LAW REVIEW 521, 524, n.17 (1956). Of. Flory, Who Gets the Royalty on Unit
Production Allocated to Streets and Public Roads?, THIRD ANNUAL INSTITUTE ON
MINERAL LAW 51 (1955).

187. Cf. Jaenke v. Taylor, 160 La. 109, 117, 106 So. 711, 714 (1926) (the
owner "divested himself of the fee as completely as if he had made a direct sale
or donation of the said streets to the public").

188. Articles 454 and 458 of the Louisiana Civil Code of 1870 mention "streets"
only and seem to refer to cities. Article 658, on the other hand, speaks only of
"public roads" and seems to refer to country roads as distinguished from city
streets. Both streets and roads, however, are clearly within the scope of Article
482, and "insusceptible" of private ownership while public use continues.

189. Cf. Wilkie v. Walmsley, 173 La. 141, 136 So. 296 (1931); Jaenke v.
Taylor, 160 La. 109, 106 So. 711 (1926) ; Town of Napoleonvile v. Boudreaux,
142 So. 874 (La. App. 1932).
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A common law dedication may terminate by formal revoca-
tion made by the proper authorities in accordance with statu-
tory provisions,190 or by informal abandonment and non-use.
Abandonment may be express, based on a declaration that the
right-of-way has been abandoned, or implied, from many and
varying circumstances. In any case, abandonment must be based
on clear proof of intention on the part of the proper authorities
to abandon the road. Intention to abandon must be established
by the relocation of the road under the authority of the govern-
ing agency, and the maintenance of the relocated road.' 91 No
such intention was found, however, when relocation was made
in a haphazard way and without the authority of the proper
governing agency. 192 Non-use, and corresponding liberative pre-
scription of ten years in accordance with Article 789 of the
Civil Code, may also be relevant in connection with termination
of a common law dedication. Thus, even in the absence of clear
proof as to intention on the part of the proper authorities to
abandon a road, non-use of a strip of land as a public road or
street for a period in excess of ten years may result in termina-
tion of the public use.9 3

According to the prevailing view, after termination of a com-
mon law dedication the title to the soil belongs in full ownership
to the original owner, since the "fee" was never alienated. 9 4

Louisiana Act 382 of 193815 provides that upon revocation of
dedication the soil of roads or streets "up to the center line...
shall revert to the then present owner or owners of the land

190. See LA. R.S. 48:701 (1950).
191. See Starnes v. Police Jury of Rapides Parish, 27 So. 2d 134 (La. App.

1946).
192. See Bordelon v. Heard, 33 So. 2d 88 (La. App. 1947) ; Starnes v. Police

Jury of Rapides Parish, 27 So. 2d 134 (La. App. 1946). See also Caz-Perk Realty,
Inc. v. Police Jury of Parish of East Baton Rouge, 207 La. 796, 22 So.2d 121
(1945) ; Jeffries v. Police Jury of Rapides Parish, 53 So. 2d 157 (La. App. 1951)
Young v. Hickman, 13 La. App. 173, 127 So. 659 (La. App. 1930).

193. Although Article XIX, § 16, of the Louisiana Constitution of 1921 states
that "prescription shall not run against the State in any civil matter," it is estab-
lished that the constitutional prohibition does not apply to alienable municipal or
parish property. See New Orleans v. Salmen Brick and Lumber Co., 135 La. 828,
66 So. 237 (1914) (involving interpretation of the same constitutional prohibition
in Article 113 of the Louisiana Constitutions of 1898 and 1913). Cf. Paret v.
Louisiana Highway Commission, 178 La. 454, 151 So. 768 (1933); Jouett v.
Keeney, 17 La. App. 323, 136 So. 175 (La. App. 1931).

194. See Arkansas-Louisiana Gas Co. v. Parker Oil Co., 190 La. 957, 183 So.
229 (1938) ; Mendez v. Dugart, 17 La. Ann. 171 (1865) ; Ayer v. Kirkwood, 9
La. App. 306, 308 (1928) (soil of the public roads belongs to owners of the land
on which they are made). Cf. Goree v. Midstates Oil Corp., 205 La. 988, 18 So. 2d
591 (1944) ; LA. R.S. 48:491 (1950).

195. See LA. R.S. 48:701 (1950). Cf. Robinson. Dedication of Streets and
Alleyways in Louisiana, 25 TuL. L. REV. 88, 89 (1950).

[Vol. XXI
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contiguous thereto." This provision, however, was apparently

intended to apply to statutory rather than common law dedica-

tion. In the former case, the owner is divested of title and the

land may well be granted by the statute to the owners of the

contiguous land; but in the latter case, this solution would ap-

parently conflict with constitutional provisions guaranteeing
property rights.

Louisiana Act 51 of 1930196 provides the procedures which

a landowner may follow to create a subdivision of a city or town,

and to dedicate its streets and alleyways to public use. The pro-

visions of the act have been construed to be "directory," hence

in most instances substantial compliance with the requisite for-

malities will be sufficient for a valid dedication.197 There is no

provision in the act requiring formal acceptance by the public

and it has been held that no such acceptance is necessary. Fur-

ther, in contrast to common law dedication, actual use by the
public is unnecessary; dedication becomes complete upon recor-
dation of a map containing a description of the streets and alley-
ways dedicated. 198 The effect of formal dedication is to divest

the original owner of title and vest it in the municipality. 99

The act of dedication, however, may define the nature of the
public interest created, and title to the soil may be expressly
reserved. In that case the public interest is confined merely to
the use of the street.20 0

Formal dedication may terminate only by a formal act of

revocation. 20 ' Abandonment, and non-use by the public do not
have the same effect as in common law dedication. However,
formal revocation is ordinarily predicated on abandonment: if

the street is still needed by the public, the municipality does not
have authority to revoke the dedication. 20 2 The discretion of

196. See LA. R.S. 33:5051 (1950). See also id. 33:31.
197. See Arkansas Louisiana Gas Co. v. Parker Oil Co., 190 La. 957, 183 So.

229 (1938) ; Collins v. Zander, 61 So. 2d 897, 899 (La. App. 1952) ; Life v. Grif-
fin, 197 So. 646 (La. App. 1940) ; Sliman v. Mayor and Board of Aldermen, 145
So. 410 (La. App. 1933).

198. Arkansas-Louisiana Gas Co. v. Parker Oil Co., 190 La. 957, 183 So. 229
(1938) ; Collins v. Zander, 61 So. 2d 897 (La. App. 1952).

199. Arkansas-Louisiana Gas Co. v. Parker Oil Co., 190 La. 957, 183 So. 2d
229 (1938) ; Kamp v. Town of Independence, 156 So. 56 (La. App. 1934). Cf. LA.
R.S. 33:5051, 31 (1950).

200. See Jaenke v. Taylor, 160 La. 109, 117, 106 So. 711, 714 (1925).
201. See Robinson, Dedication of Streets and Alleyways in Louisiana, 25 TUL.

L. REV. 88 (1950).
202. See Caz-Perk Realty, Inc. v. Police Jury of Parish of East Baton Rouge,

207 La. 796, 22 So. 2d 121 (1945). Cf. The Work of the Louisiana Supreme Court
for the 1944-1945 Term - Property, 6 LoUISIANA LAW RE VEW 554 (1946). See

737
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municipal authorities to revoke dedication of an abandoned street
is very broad, and there is a rebuttable presumption that revoca-
tion is proper.208  Judicial intervention is confined to cases in
which the action of the authorities appears to be fraudulent,
capricious, or arbitrary.204  In case of termination of formal
dedication by revocation, title to the soil is acquired by the
adjacent landowners in accordance with Act 382 of 1938.205
However, to affect interests of third parties, revocation must
be recorded. 20 6

PRIVATE THINGS
Things belonging to the "private domain" of the state or its

political subdivisions, and things belonging to private persons
may be given to public use by provision of law or private act of
dedication.20 7 The Code regulates expressly only the public use
of the banks of navigable rivers. Though the ownership of such
banks is vested in the riparian landowners (Article 455, para-
graph 2), "the use of the banks of navigable rivers or streams
is public" (Article 455, paragraph 1).208 The content of public
use is that "everyone has the right freely to bring his vessels
to land there, to make fast the same to trees which are there
also Police Jury, Parish of Jefferson v. Noble Drilling Corp., 232 La. 981, 95
So. 2d 627 (1957), holding that a police jury cannot revoke the dedication of a
park, since LA. R.S. 48:491 (1950) did not make provision for parks. La. Act
229 of 1958 filled this gap by authorizing revocation whenever the area in ques-
tion is abandoned or no longer needed. Upon revocation, title reverts to the former
owner.

203. See Caz-Perk Realty, Inc. v. Police Jury of Parish of East Baton Rouge,
207 La. 796, 22 So. 2d 121 (1945) ; Young v. Hickman, 13 La. App. 173, 127 So.
659 (La. App. 1930).

204. See Jeffries v. Police Jury of Rapides Parish, 53 So. 2d 157 (La. App.
1951) ; La Rocca v. Dupepe, 97 So. 2d 845 (La. App. 1957).

205. See LA. R.S. 48:701 (1950); Robinson, Dedication of Streets and
Alleyways in Louisiana, 25 TUL. L. REV. 88, 90 (1950). In case the land in
question has been mortgaged or transferred, a conclusive presumption has been
established that the transfer or mortgage of land adjacent to an abandoned road
includes all the transferor's interest in the road, unless expressly excluded. LA.
R.S. 9:2981-2984 (Supp. 1958), added by La. Act 528 of 1958. See also id. 9:2971-
2973, added by La. Act 555 of 1956.

206. See Matin v. Fuller, 214 La. 404, 37 So. 2d 851 (1948) ; The Work of the
Louisiana Supreme Court for the 1948-1949 Term - Property, 10 LOUIsIANA LAW
REViEW 176 (1950).

207. Things enumerated in Articles 453 and 454 of the Civil Code are by defi-
nition subject to public use. Thus, Article 453, § 2, declares that "it follows" from
the definition given that "every man has the right freely to fish in the rivers,
ports, roadsteads, and harbors." This is simply indicative of the fact that such
things are subject to public use; "fishing" is only one instance mentioned ex-
pressly. Cf. Johnson v. Johnson, 50 So. 2d 490 (La. App. 1951).

208. Cf. State v. Richardson, 140 La. 329, 342, 72 So. 984, 988 (1916) : "The
right of use of such property (i.e., the banks of a stream and the alluvion attached
to the riparian land) being vested in the public, its administration, for the pur-
poses of that use, devolves upon the state, and is, ordinarily, committed to the
governing bodies of its various subdivisions."
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planted, to unload the vessels, to deposit his goods, to dry his
nets, and the like." The last clause makes it clear that the
enumeration is indicative rather than exclusive. Further, it is a
consequence of the public use that the riparian landowner is
forbidden to obstruct the bank or deter the exercise of the public
right, and that no compensation is due to him.

Article 456 of the Civil Code defines the word "banks." Thus,
according to the Code, "The banks of a river or stream are
understood to be that which contains it in its ordinary state of
high water; for the nature of the banks does not change, al-
though for some cause they may be overflowed for a time." 20 9

Exception is made with regard to the banks of the Mississippi
and other navigable rivers where levees are constructed accord-
ing to law. In such case, "the levees shall form the banks" (Ar-
ticle 457, paragraph 2).

Connected with the public use of the banks of navigable
rivers is the burden placed on riparian lands with regard to
construction and maintenance of levees. This burden may affect
not only riparian lands, but also adjacent lands, in accordance
with a broad discretion of the governing agency with jurisdic-
tion over levees. 210 Originally, landowners were required to con-
struct levees at their own expense. In the last part of the
nineteenth century, however, the Louisiana legislature estab-
lished levee districts under the authority of levee boards au-
thorized to build and maintain levees at public expense.21

1 Fur-
ther, while originally no compensation was due for taking lands
for the construction of levees, a constitutional amendment in
1921 provided for payment to be made for lands "actually used
or destroyed" by levee construction.2 1 2 The amount paid is the
assessed value of the land for the preceding year, or the actual
value if the latter is less than the former. 213 Title to the lands

209. But cf. Wemple v. Eastham, 150 La. 247, 251, 90 So. 637, 638 (1922) ;
"The land lying between the edge of the water at its ordinary low stage and the
line which the edge of the water reaches at its ordinary high stage that is, the
highest stage that it usually reaches at its ordinary high stage -is called the
Gauthreaux, 173 La. 737, 138 So. 650 (1932).

210. See Wolfe v. Hurley, 46 F.2d 515 (D.C. La. 1930) ; Note, 21 TUL. L. REV.
649 (1947).

211. See Zengel, Elements of the Law of Ownership 16, WEST'S LOUISIANA
CIVIL CODE, preceding art. 448 (1950).

212. See LA. CONST. art. XVI, § 6. This constitutional provision has been con-
strued in a number of cases. See Wolfe v. Hurley, 46 F.2d 515 (D.C. La. 1930) ;
Dickson v. Board of Commissioners of Caddo Levee District, 210 La. 121, 26
So. 2d 474 (1946) ; Mayer v. Board of Commissioners of Cadde Levee District,
177 La. 1119, 15) So. 295 (1933).

213. See Coloidal Land Co. v. Board of Commissioners of Potitlartrain Levee
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so used or destroyed remains in the riparian landowner, for the
lands are not "expropriated" for levee construction; the payment
is merely an indemnity for the public use of the lands.2 14

COMMON THINGS

In addition to things of the public domain of the state and
its political subdivisions, and private things, "common things"
are also subject to public use -by definition. This is true of
the air, the sea, running water, and the seashore. The reclassi-
fication affected by the Louisiana legislature and court action
whereby parts of the Gulf, running water, and the seashore were
declared to be state property rather than common things did not
circumscribe or restrict the public use of such things.215

The Code contains detailed provisions only with regard to
the public use of the seashore. Article 452 enumerates a number
of rights vested in all. Such are the "right to build cabins thereon
for shelter, and likewise to land there, either to fish or shelter
himself from the storm, to moor ships, to dry nets, and the like,
provided that no damage arise from the same to the buildings
and erections made by the owners of the adjoining property."
This enumeration is, obviously, indicative rather than exclusive.
An amendment to the above article, made in 1914, added a fur-
ther proviso that "the seashore of an incorporated city or town
... shall be subject to the police power of such city or town...
and no cabins or other structures shall be built on such seashore
or in the waters adjacent thereto except upon such conditions
as the city or town may prescribe." This amendment does not
alter the character of the seashore within city limits, nor does
it result in conceptual differentiation between seashore within
city limits and seashore outside city limits. It merely stresses
the public interest in the use of seashore within city limits. Such
use, though available freely to all as before, is now subject to
regulation in the interest of all.

Nature of the Public Use

According to continental civilian conceptions, the dedication
of a thing to public use generates legal relations of a two-fold
nature. On the one hand, the relation of the state to the thing
is one of public law, and, on the other hand, the relation of pri-

District, 170 La. 1057, 129 So. 635 (1930). Of. Comment, 5 TUL. L. REv. 106
(1930).

214. See Ruch v. New Orleans, 43 La. Ann. 275, 9 So. 473 (1891).
215. Cf. text at notes 36, 60 8upra.

. [Vol. XXI
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vate persons to the thing is one of private law. 218  The content
of the public law relation consists in the authority of the state
("imperium") to administer and regulate the public use in the
interest of all. The content of the private law relation consists
in the use itself by all persons concerned. 217 The rights of those
making actual use of a thing dedicated to public use do not con-
stitute a power over the thing itself; they are not regarded as
real rights, possession, or detention.2 1 8 One's right to public use
is merely regarded as an incident of a comprehensive right to
one's own personality. Accordingly, the right to public use en-
joys the same protection accorded to the right of personality.
It may give birth to an action for damages in case of unwar-
ranted interference; it is inalienable; it cannot be prescribed
against; and while public use continues, it cannot be lost by
resignation or non-use.219 This complex theoretical construction
may be of considerable utility elsewhere but for several reasons
cannot be a useful guide for the development of Louisiana law.

In Louisiana, public use is generally regarded as a servitude
on land in the interest of the public. 220 While this conception

216. See BALLIS, GENERAL PRINCIPLES OF CIVIL LAW 535 (1955) (in Greek) ;
I 1 ENNECCERUS-NIPPERDEY, LEHRHUCIH DE BItRGERLICIREN RECHTS 545, 550
(1949). In general, however, the nature of public use is a controversial matter.
Of. 3 DUGUIT, TRAITli DE DROIT CONSTITUTIONNEL 348 et seq. (1938) ; LEHMANN,
ALLGEMEINER TEIL DES BeRGERLICHEN GESETZBUCHES 370 (1957); 3 PLANIOL
ET RIPERT, TRAITIt PRATIQUE DE DROIT CIVIL FRANQAIS 130 (1952).

217. See I 1 ENNECCERUS-NIPPERDEY, LEJIRBUCH DES BORGERLICHEN RECHTS
552 (1949). Cf. LeBlanc v. New Orleans, 138 La. 243, 251, 70 So. 212, 215
(1916).

218. See BALLIS, GENERAL PRINCIPLES OF CIVIL LAW 535 (1955) (in Greek)
I 1 ENNECCERUS-NIPPERDEY, LEHRBUCH DES BROERLICHEN RECHTS 553 (1949).
Louisiana courts have reached the same conclusion. See Keefe v. City of Monroe,
120 So. 102, 105 (La. App. 1929): "Mere physical possession of public places
which are not subject to private ownership is not such possession as entitles a
possessor to maintain himself against the public." See also Bruning v. New Or-
leans, 165 La. 511, 521, 115 So. 733 (1928).

219. See BALLIS, GENERAL PRINCIPLES OF CIVIL LAW 536 (1955); I 1
ENNECCERUS-NIPPERDEY, LEHRBUCH DES BIGRGERLICHEN RECHTS 553 (1949). In
Roman law, the public interest in the free use of things dedicated to public use
was controlling and generated the concept of usus publicus, namely a public right
protected by the Praetor. The inalienability of things subject to public use and
their insusceptibility of private ownership was the guaranty of the public right.
See 3 PIANIOL ET RIPERT, TRAITt PRATIQUE DE DROIT CIVIL FRANVAIS 126 (1952).

220. See Comments, 16 LOUISIANA LAW REVIEW 789, 792 (1956) ; 12 TUL. L.
REV. 428, 431 (1938) ; Zengel, Elements of the Law of Ownership 15, in WEST'S
LOUISIANA CIVIL CODE, preceding Art. 448 (1950). Cf. Pruyn v. Nelson Bros., 180
La. 760, 157 So. 585 (1934) ; State v. Richardson, 140 La. 329, 72 So. 984 (1916).
The servitude of public use, however, is a sui generis one. Cf. Lyons v. Hinckley,
12 La. Ann. 655 (1856). Accordingly, administrative authorities and courts have
broad powers in connection with the regulation and protection of the public use.
See LeBlanc v. New Orleans, 138 La. 243, 276, 70 So. 212, 223 (1916). In case
of conflict of interests, due to insufficiency of the thing subject to public use to
satisfy all needs, the authorities may define priorities and attendant limitations.
Cf. Comment, 16 LOUISIANA LAW REVIEW 500, 507 (1956), in connection with the
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may not be fully compatible with traditional civilian notions
concerning servitudes,221 it has several advantages, and if con-
sistently followed, it could furnish an acceptable basis for the
solution of a number of legal problems. The rights of all con-
cerned could be defined, regulated, and protected by applying
the code provisions relating to servitudes rather than restoring
to the common law rules of nuisance.222 Further, in case of
termination of the public use due to natural or legal causes, and
the d~classement of the thing subject to public use, the involved
problem of title223 could find an easy solution: being no longer
burdened with a public servitude, the thing should return in full
ownership to its original owner, be it the state, its political sub-
divisions, or private persons.

In Louisiana, public use is not necessarily incompatible with
private rights over a thing subject to public use. It has been
already stated that private ownership may well co-exist with
dedication to public use.224 Further, in certain cases, exclusive
private rights of use and exploitation may be accorded by the
authorities or reserved by the private owner upon dedication
of a thing to public use.225 Such rights are, ordinarily, based on
a lease. The extent to which exclusive private rights may inter-
fere with public use is ordinarily subject to judicial determina-
tion, though within the limits of a broad administrative discre-
tion.2

2 6

regulation of water rights. The public right to the free and unobstructed use of
things dedicated to public use may be protected by actions brought either by public
officers or private citizens. Schoeffner v. Dowling, 158 La. 706, 104 So. 624
(1925) ; Locke v. Lester, 78 So. 2d 14, 17 (La. App. 1955). Cf. Mayor v. Magnon,
4 Mart.(O.S.) 2, 10 (La. 1815). See also Saint v. Timothy, 166 La. 738, 117 So.
812 (1928) ; Johnson v. Johnson, 50 So. 2d 490 (La. App. 1951).

221. Cf. 3 ENNEccEus-NIPPERDEY, LE]nRBUClI DES BOEGERLICHEN RECHTS
430 (1949); GIERKE, DAS SACHENRECHT DES BGRGERLICHEN RECHTS 134 et seq.
(1959) ; HEDEMANN, SACHENRECHT DES BYRGERLICHEN GESETZBUCHES 242 et seq.
(1960). See also LA. CIVIL CODE art. 647 (1870) : "A real or predial servitude
is a charge laid on an estate for the use and utility of another estate belonging to
another owner."

222. Of. Boyce Cottonseed Oil Mfg. Co. v. Board of Commissioners of Red
River, Atchafalaya and Bayou Boeuf Levee District, 160 La. 727, 107 So. 506
(1926) ; Lambert v. American Box Co., 144 La. 604, 81 So. 95 (1919) ; Mayor v.
Magnon, 4 Mart.(O.S.) 2 (La. 1815) ; Town of Amite City v. Southern United
Ice Co., 34 So. 2d 60 (La. App. 1948).

223. See text at notes 183, 194, 199 supra. Cf. GREEK CIVIL CODE art. 971
providing that upon termination of the public use the thing in question ceases
being out of commerce. In that case, ownership is free of all restrictions; and if
the same thing belonged to the state, now is a part of the private domain.

224. Cf. text at notes 132-133 supra.
225. Cf. LA. CIVIL CODE art. 744 (1870) : "Servitudes may be established on

all things susceptible of ownership, even on the public domain, on the common
property of cities and other incorporated places." See also LA. R.S. 41:1211
et seq. (1950) ; LeBlanc v. New Orleans, 138 La. 243, 70 So. 212 (1916).

226. See Shreveport v. Kansas City, S. and G. Ry., 167 La. 771, 120 So. 290
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Exclusive private rights ("jura propria") on things subject
to public use, compatible with, and in most instances serving
the public interest, are termed by civilian doctrine "conces-
sions.1 22 7 Concessions are regarded as unilateral acts of the
public authorities, even where they are based on a contract with
the recipient of the concession. Ordinarily, the content, duration,
and transferability of the rights created depend on the par-
ticular circumstances and on the terms of the official act itself.
These rights are in most instances regarded as servitudes, per-
sonal or predial. Except where the thing belongs to the state,
or is expropriated, consent by the owner is a prerequisite for
a valid concession. Another prerequisite is that the exclusive
private rights should not obstruct or deter the public use.2

2

Concession is subject to revocation only if the official act so
provides. In the absence of other provisions, concession is re-
garded as establishing a real right, and revocation may be made
only in accordance with the law of eminent domain. This actually
distinguishes concession from a mere license by the authorities,
which is freely revocable.

THINGS SUSCEPTIBLE OF OWNERSHIP

According to Article 483 of the Civil Code, "Things suscep-
tible of ownership, are all those which are held by individuals,
and which may be alienated by sale, exchange, donation, pre-
scription, or otherwise. ' ' 22

9 The usefulness of this definition is
questionable. If susceptible of ownership were things "held by
individuals" ("held" meaning factual control), then anything
that could be held by individuals could become the object of
ownership. This, however, cannot be so since factual control
does not always lead to ownership. If "held" means "owned"
(the only rational hypothesis), then Article 483 tells us that
susceptible of ownership are things owned by individuals. This

(1929) (declaring city ordinance, subsequently converted into contract, null and
void as involving maintenance of structures encroaching on public use of street) ;
Anderson v. Thomas, 166 La. 512, 117 So. 573 (1928) (municipality enjoined from
erecting building in city park which allegedly would encroach on public use). Of.
La Rocca v. Dupepe, 97 So. 2d 845 (La. App. 1957): "[I]t is well-settled that
courts will not interfere with the functions of police juries or other public bodies
in the exercise of the discretion vested in them unless such bodies abuse this
power by acting capriciously or arbitrarily."

227. See 3 PLANIOL ET RiPERT, TAIT]t PRATIQUE DE DROIT CIVIL FRANQAIS 150
(1952).

228. Id. at 151 et seq. See also BALLIS, GENERAL PRINCIPLES OF CIVIL LAW
536 (1955) (in Greek).

229. Of. LA. CIVIL CODE (1808) (no corresponding article) ; LA. CIVL CODE
art. 475 (1825).
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is also a questionable circular statement. Susceptible of owner-
ship, or rather more accurately, susceptible of private ownership
are not things "owned" at a given moment by individuals but
things which the law permits individuals to own. 230

Further susceptible of private ownership are not only things
owned "by individuals." Ownership by corporations, both pri-
vate and public, is recognized by the Code ;231 and things owned
by such corporations are obviously susceptible of ownership.
Finally, susceptible of private ownership. are not only things
which "may be alienated." Indeed, there are things which though
inalienable, may still be susceptible of private ownership. 232 The
definition, therefore, of things susceptible of private ownership
in terms of their alienability is not correct.

Apparently, the intention of the redactors of the Civil Code
was to draft a provision corresponding to the preceding Article
482, which defined things not susceptible of private ownership.
Then, as susceptible of private ownership should be regarded
all things which are neither "common" nor "public" in the sense
of being part of the public domain. 233 Such are things which
according to law may be owned by private persons, individual
and corporations, and things belonging to the private domain
of the state and its political subdivisions.

Indeed, the Code distinguishes things susceptible of private
ownership into two categories: things which belong to private
persons and things which belong to the private domain of the
state. According to Article 459 of the Code, "Private estates
and fortunes are those which belong to individuals." 23 4 This
article simply means that things belonging to private persons,
whether individuals or corporations, are private things. Re-
ferring to the private domain Article 486 of the Code declares
that "The national domain, properly speaking, comprehends
all the landed estate of all the rights which belong to the na-

230. Cf. International News Service v. Associated Press, 248 U.S. 215, 246
(1918): "Property, a creation of law, does not arise from value" (dissenting
opinion by Justice Holmes) ; Cohen, Transcendental Nonsense and the Functional
Approach, 35 COLUM. L. REV. 809, 815 (1935). See also Sentel v. New Orleans
and C.R.R., 166 U.S. 698 (1897) (discretion of the Louisiana Legislature to recog-
nize property rights in dogs); Harper v. Stanbrough, 2 La. Ann. 377 (1847)
(every government has the right to establish and regulate the rights of property
within its jurisdiction).

231. See LA. CIvIL CODE arts. 449, 484 (1870).
232. Cf. e.g., LA. CIVIL CODE art. 2357 (1870) (dotal property).
233. Cf. text at notes 79, 80 supra.
234. Cf. LA. CIVIL CODE, p. 96, art. 10 (1808); LA. CIvIL CODE art. 450

(1825).
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tion, whether the latter is in the actual enjoyment of the same,
or has only a right to reenter on them." 25 This is no more than
a general definition of property belonging to the private domain
of the state and, necessarily, must be supplemented by other
articles in the Code and by special statutes.36

The distinction between things belonging to private persons
and things of the private domain is important since different
rules may apply to each category of things. In that regard,
Article 484 of the Code declares that "Individuals have the free
disposal of the property which belongs to them, under the re-
striction [restrictions] established by law." Things of the pri-
vate domain, on the other hand (the Code uses the expression
"property of corporations of cities or other corporations") are
"administered according to laws and regulations which are
peculiar to them, and can only be alienated in the manner and
under the restrictions prescribed in their several acts of incor-
poration."

23 7

Civilian scholars are not in agreement as to which things are
part of the private domain of the state.-3 In the light of the
legal situation in Louisiana,2 9 it may be stated that to the pri-
vate domain clearly belong moneys accruing from taxes and
special assessments, revenues from enterprises whether of a
sovereign or non-sovereign nature, properties and rights granted
to the state, and buildings and lands which are not subject to
public use.2 40 Thus, unclaimed swamp land held by the state
under grant from the United States,241 and the bottoms of non-
navigable waters in general are part of the private domain.2 42

Problems are posed by certain statutes which asserted state
ownership over a number of things which according to the Code
were originally regarded as res nullius, namely, belonging to no
one. Statutory provisions, for example, declare that the state owns

235. Cf. LA. CIVIL CODE, p. 100, art. 33 (1808); LA. CIVIL CODE art. 478
(1825). This article obviously reflects terminological difficulties encountered by
the redactors of the French Civil Code. Cf. DEMOLOMBE, TRAITP DE LA DISTINC-
TION DES BIENS 320 ( ) ; 3 PLANIOL ET RIPERT, TRAITL PRATIQUE DE DROIT
CIVIL FRANQAIS 124 (1952).

236. See, e.g., note 140 supra; notes 241, 242 infra.
237. Of. LA. CIVIL CODE, p. 100, art. 32 (1808); LA. CIVIL CODE art. 476

(1825).
238. Cf. text at note 74 supra.
239. Cf. text at note 78 supra.
240. Of. text at notes 84-85 supra.
241. Act of March 2, 1849, c. 87, 9 Stat. 352; Act of Sept. 28, 1850, c. 84, 9

Stat. 519. See also La. Acts 1862, No. 124.
242. See text at notes 140 et seq. supra. Cf. La. Acts 1910, No. 258.
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wild animals, fish, birds, alligators, salt water shrimp, oysters,
and crabs ;243 and it has been suggested that such things today
are part of the private domain of the state.244

Perhaps, in civilian terminology, "ownership" as applied to
wildlife would be a misnomer. According to traditional notions,
ownership presupposes possession, and may be acquired only in
accordance with well-defined rules of civil law. Particularly
with regard to things already owned, transfer of title by the
owner, or acquisitive prescription is the rule. Thus, in the frame-
work of traditional conceptions, state title to wildlife would make
impossible the acquisition of title by any captor, unless a ficti-
tious tradition or prescription is resorted to. All this points to
the fact that state ownership of wildlife is a new conception, and,
in order to fit the traditional conceptual framework, new con-
structions and distinctions are necessary. In any case, sight
should not be lost of the fact that statutes asserting state owner-
ship of wildlife are the result of an effort at conservation of nat-
ural resources in the interest of all, 245 and this predominant fea-
ture sets out the limits of state ownership. Thus, transfer of
title to any private person would be inconceivable. On the other
hand, conceptual difficulties apart, the magic of the word "own-
ership" may become apparent in the light of federal jurispru-
dence. Assertion of ownership by the state over wildlife may be
the guaranty of a more effective regulation. Indeed, attempts at
regulation of res nullius by state authorities in the past were
held in some cases to conflict with the due process clause of the
Federal Constitution. 246 Similar regulation of "state property"
would obviously be free of such objections.

CONCLUSIONS

The conceptual structure of the Louisiana Civil Code of 1870,
Book II, Title I, has proved analytically deficient in certain in-
stances. Perhaps, due to the fact that two distinct masses of ma-
terials were used- Roman sources and preparatory works of
the French Civil Code as well as that Code itself - the concepts
are sometimes blurred and a number of contradictions are pres-
ent. In addition, subsequent legislative activity and case law

243. See La. Acts 1926, No. 273; 1932, No. 68; 1918, No. 83; 1926, No. 80;
1932, No. 50; 1932, No. 67; 1918, No. 104.

244. See Comment, The Public and the Private Domains of the State, 12 TuL.
L. REv. 428, 438 (1938).

245. Of. Pound, The End of Law, 27 HARV. L. REv. 195, 234 (1914).
246. CI. Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55 (1937).
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altered the conceptual framework of the Code and made revision
imperative. Indeed, a persisting dichotomy between "law in the
books" and "living law" in Louisiana may be a disservice both to
society and to a venerable text. Respect for the law and our Civil
Code commands at this point an effort at establishing a clear
correspondence between legal precepts and rules in the Code and
in actual practice.

With the view to a possible legislative activity in that direc-

tion, the following observations may be of some value.

1. In contemporary continental systems, the primary dis-
tinction of things is between those in commerce and those out of
commerce. The distinction rests on the pragmatic consideration
that things in commerce are governed by the rules of civil law,
while things out of commerce are for the most part governed by
rules of public law, and only exceptionally and as to certain
issues by rules of civil law. Things out of commerce, though sus-
ceptible in certain cases of private ownership, are not suscep-
tible of private relations incompatible with their destination;
private ownership, where possible, is limited by controlling con-
siderations of public utility and convenience. Things out of com-
merce may be common things, certain public things, and things
subject to public use. Common things are the air and the waters
of the sea. Public things out of commerce are certain categories
of state property, excluded from the sphere of the civil law due
to controlling considerations of public utility. And things dedi-
cated to public use, whether state or privately owned, are out of
commerce as a result of their dedication to public use. Things
in commerce may be defined as those which are fully susceptible
of private relations and private rights. These things are gov-
erned by the rules of the Civil Code, and may be owned by the
state or by private persons.

2. The distinction of things between those susceptible of pri-
vate ownership and those not so susceptible is founded in the
Louisiana Civil Code, subsequent statutory legislation, the Lou-
isiana Constitution, and case law. This distinction may be re-
tained for systematic and historical reasons. Difficulties, how-
ever, will arise in connection with the definition of things which
belong to one or the other category. Insusceptible of private own-
ership are the common things and certain public things. These
common and public things may not be "owned" by any one, even
by the state. As to such things the rules of the civil law do not
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apply. Things susceptible of private ownership, on the other
hand, may be things in commerce or things out of commerce.
Things which, though susceptible of private ownership, are out
of commerce are things dedicated to public use. Things suscep-
tible of private ownership may be owned by private persons, in-
dividuals and corporations, and by public corporations. Such
things are governed by the relevant provisions of the Civil Code.

3. The distinction of things into common, public, and pri-
vate, though actually subsumed under the preceding two classi-
fications, may also be retained for systematic and historical rea-
sons. Redefinition of the concepts, however, is necessary. Com-
mon things are out of commerce and insusceptible of private
ownership by any one, including the state. Public things are, in
general, things belonging to the state and its political subdivi-
sions. As such, they may be in or out of commerce, susceptible
of private ownership or not, and subject to public use or not.
Detailed regulation of each category of public things should be
made in specific statutes rather than the Civil Code which should
be confined to the regulation of private property. Finally, pri-
vate things may be defined as those which according to law may
be owned by private persons, individuals, and corporations.
These things are by definition susceptible of private ownership,
though not necessarily in commerce.

4. The distinction between the public and the private do-
main, though supported by the Civil Code, has become almost
meaningless in practice. Yet, it could be reintroduced into our
law by a clear distinction between state property which is insus-
ceptible of private ownership and out of commerce, and state
property which is both susceptible of private ownership and in
commerce. Thus, while property of the public domain would be
governed by rules of law other than those of the Civil Code,
property of the private domain would be subject to the same
rules of law governing property held by private perons.
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