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tioning and misfiring which had already exposed the public to risk in 
locations where it was implemented. 

An agency's rule-making record also includes those comments re-
ceived from the public, and ninety-eight percent of the 1,845 people 
who had something to say about it opposed this new rule for a variety 
of reasons. Many of those reasons have already been noted. Others are 
discussed below and involve the concern that IPI, in application, would 
pose a real threat to the public health of this country. 

Other than the agency's own self-serving statements in support of 
the new system, which themselves often misrepresent, conceal or vary 
the actual facts, there is simply not much in the record to support the 
rule. Instead, the political context unearthed at the Weiss congressional 
hearing reveals agency action propelled by bureaucratic zeal and proposed 
prematurely before a record to support it had been built. 

In the final analysis, this rule was the product of insulated, internal 
decision-making behind closed doors at the USDA. The Agency did not 
consult with its own veteran inspectors in the field, nor did it consult 
with public interest groups with expertise in food safety or the industry 
affected by the rule. As a result, the rule was seriously flawed and 
satisfied no one but the Agency. 

This was also a classic example of an agency rushing to judgment. 
In its haste to implement a new system before its authority from Congress 
expired, the Agency plainly refused to wait for the new science, failed 
to wait for the bugs to be worked out of its computer, and failed to 
wait for a successful pilot implementation of IPI. Those are facts. 

As a result, a record supporting the rule was never sufficiently 
developed. 

The Deeper Inquiry 

Courts use the arbitrary, capricious, abuse of discretion calculus as 
a standard of review when taking a searching and careful look at agency 
action.' 65 Of course, where rules affect the public health and safety of 
food, they should be subjected to even more careful scrutiny on judicial 
review. Such an examination in this case would expose the USDA's new 
IPI system as one of the most colossal bureaucratic bunglings of all 
time. 

There were many compelling reasons the rule should never have 
been implemented, and by the time of the Weiss hearing, they formed 
the basis for opposition by every party, every side, and every interest 
to the controversy other than the USDA-industry, labor, public interest 
advocates, inspectors, homemakers, the media and citizens. 

165. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 91 S. Ct. 814, 823 
(1971). 
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Breach of Duty 

The overarching criticism of IPI was that it constituted an abdication 
of the USDA's duty to protect the public by ensuring that poultry 
products are wholesome and safe. Eliminating daily federal inspection 
and deputizing the plants themselves to assume primary responsibility 
for inspection was regarded as returning food safety to the days before 
Teddy Roosevelt and the Congress ordered daily federal inspection of 
meat plants in 1906. As Joseph R. Ticia, Jr. wrote in his comment in 
response to the NPR "[the 1906 Act was intended] to protect the 
consumers of this country. Your new proposal is a betrayal of this 
mandate and trust."' 

Frank Chimenti, an FSIS inspector with 16 years experience, com-
mented that "[d]uring a recent pilot test of exported products it is no 
surprise that foreign countries such as Canada had refused export of 
American meat and poultry products due to no direct inspection su-

' pervision [by the government].' 67 Merle McClintock wrote: "We will 
be eating rotten meat and filth."' Garnet Wait put it this way to the 
USDA: "Maybe if enough people get ill, including you, you'll change 
your mind."' 69 

Additionally fifty-three federal inspectors were so alarmed that they 
went public with their concern that IPI would diminish the safety and 
wholesomeness of products produced in plants freed from daily federal 
supervision. 

70 

Misplaced Trust 

Since 1980, the most reliable processing plants have been able to 
voluntarily participate in the government's Total Quality Control pro-
gram where they assume primary responsibility for inspections under 
loose USDA supervision. Many critics simply do not believe the plants 
can be trusted to police themselves or to tolerate their own employees 
criticizing them in terms of sanitation or wholesomeness. The idea of 
an employee assigned to inspection duty, citing his boss for a USDA 
violation, was regarded as absurd. Every worker knows who signs his 
paycheck. 

The track record compiled by some of the best companies under 
the TQC program justified such cynicism. Donald Henley's pink slip is 
one example. He was a processing plant employee responsible for the 

166. House Subcommittee Hearing Report, supra note 39, at 71. 
167. Id. 
168. Id. 
169. Id. 
170. Id.at 224-25. 
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TQC inspection at the southern ham plant. He was fired on the spot 
when he reported his employer to the USDA for trying to ship 3,000 
pounds of undercured hams to supermarkets. 7' As Henley testified to 
Congress: "As one of my colleagues told me, the way it's set up, QC

' 72
is a joke. Anyone who sticks his neck out will get fired.' 

Also, the Simmons Industries employees who alerted "60 Minutes" 
to the wrenching conditions in Simmons' Missouri plant, forming the 
storyline for the infamous fecal soup expos6, were all fired. 7 One point 
indelibly etched in viewers' minds by that "60 Minutes" report was film 
footage revealing chicken carcasses lying on dirty floors in the plant 
before they were retrieved by workers and returned to the processing 
line. 174 Again, the employer rewarded his employees who reported those 
conditions with termination. 

It must be noted that our nation's food supply is the safest in the 
world because most processors set for themselves and meet the highest 
sanitation and wholesomeness standards. 1

7 However, as in any industry, 
there are some who would cut corners to maximize their profits. Thomas 
Devine reported the results of his investigation of the industry's "bad 
apples" at the Weiss hearing: 

[Industry trade groups] have stressed that the industry does not 
condone the practices of greedy members who compromise the 
high standards respected by most plant owners. 

Unfortunately, DI as implemented to date does not protect 
consumers from the industry's weak links. To the contrary, the 
new plan leaves the public vulnerable to the industry's worst 
abuses. GAP's investigation has uncovered dozens of instances 
where unscrupulous owners tried to ship out products despite

6
nauseating violations of minimum public health standards.7 

Donald Henley graphically described TQC as it plays out in the 
plants: "[lI]t's funny how the company QC staff does processing checks 
and consistently does not find any problems. But USDA inspectors come 
behind and consistently find tumors, fecal contamination, busted gall, 
hairs, feathers and bruises.' 7 7 

An additional reason for criticizing the reliance on plant employees 
for inspections was that those employees, unlike their federal professional 
counterparts, need not meet a minimum education standard or training 

171. Id.at 114-22. 
172. Id.at 121. 
173. Id.at 81. 
174. 60 Minutes transcript, supra note 19, at 12. 
175. House Subcommittee Hearing Report, supra note 39, at 80. 
176. Id. 
177. Id.at 122. 
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requirements.7 8 Even the National Academy of Sciences acknowledged 
the problem and recommended training for plant TQC inspector em-
ployees in its 1985 study. 79 In the comment she submitted to the USDA, 
Ruth Shell of Albertville, Alabama, wrote: "I feel as though plants 
cannot be trusted to do what is right for the public."'8 0 A trade union 
president from Scranton, Pennsylvania, compared food processors in-
specting themselves to letting construction contractors conduct their own 
safety inspections, 8 ' which out of concern for public safety, of course, 
the government does not permit. 

Precisely the Wrong Direction 

The IPI proposal was also criticized by some as being exactly the 
opposite action from that which should have been taken by increasing 
levels of poultry contamination in response to the health risk posed. 
These critics contended that rather than eliminating daily federal in-
spection, the Agency should have intensified it. 

The action was seen as one more FSIS sell-out to the industry it 
was chartered to regulate. It was assailed as the latest in a series of 
moves dating back to the 1977 decision allowing processors to wash 
rather than destroy fecally contaminated carcasses. The contention was 
that the agency had lost its will and "sold the farm." 

The criticism, shared by several senior federal inspectors, was based 
on the FSIS's desire to accommodate the poultry industry's push to 
automate and increase line speeds by loosening its regulations and re-
laxing its oversight. 182 

The problem is exacerbated, of course, by the new rapid line speeds 
which rush birds by inspectors at the rate of 90 and up to 180 a minute. 
Congressman Smith was outraged. "That's really stretching it, to call 
it bird-by-bird inspection when they're going by at 180 a minute,"' 83 

he argued. 
Although daily inspection itself is not perfect because of the large 

number of processing plants as compared to inspectors (6,200 plants 
per 2,200 inspectors), it is still better than the IPI proposal here which 
would have reduced it even more to a less-than-daily, often weekly, 

178. Id.at 81. 
179. National Research Council, supra note 25, at 8. 
180. Inspection Plan Stirs Up A Beef, Chicago Tribune (South Sports Final Edition), 

January 30, 1989, § Business, at 8. 
181. Brewer, Don't Cut Meat Inspections, Consumers Say, Des Moines Register, Feb-

ruary 18, 1989, § A, at 14, col. 4. 
182. Anthan, Inspectors Cite Drop in Poultry Standards, Des Moines Register, Sep-

tember 6, 1987, § J, at 1, col. 5. 
183. Anthan, USDA to Alter Poultry Plant Inspections, Des Moines Register, April 

23, 1987, § A, at 1, col. 6. 
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basis. The prospect of abandoning what little protection there was already 
ignited several commenters. 

There remains agreement among all concerned that the nation's 
eighty-year-old inspection system should be modernized, but critics differ 
on whether organoleptic procedures should be replaced by new scientific 
tests. Some identify several advantages to organoleptic inspection which 
even new in-plant tests and the new science could never replace. The 
purpose of bird-by-bird organoleptic inspection was never to detect sal-
monella-everybody knew those bacteria could not be seen. Rather, the 
reason the law required continuous inspection was to identify unwhole-
some, adulterated carcasses and to ensure that plant premises were 
sanitary, 84 and it is undeniably effective in so doing. 

Certain aspects of plant performance including cleanliness of equip-
ment and sanitation of plant premises can cause the contamination of 
poultry. Organoleptic inspection can uncover those conditions and act 
as a deterrent to their recurrence. Also, as poultry moves along processing 
lines, organoleptic inspection can spot bruises, cancer, needle marks 
(revealing carcasses injected with drugs), pus pockets, and deformities 
in the carcasses which render them unwholesome.'8s 

In short, there are distinct public health advantages to the daily 
presence of a federal inspector who can scrutinize carcasses and the 
premises with his own two eyes. 

As the Public Voice for Food and Health Policy, a consumer ad-
vocacy group, commented: "We firmly believe there should not be 
reduced human oversight before science can provide a superior replace-

8 6
ment.'" 

Inspectors in the field agreed. One, a veterinarian, told reporters: 
"As a consumer, maybe that bird with a tumor in it wouldn't have 
killed anybody or made them sick, but if I had the choice I sure 
wouldn't give a bird full of cancer to my kids for their supper.'1 87 

Federal inspector H. Wagner Young resigned after fourteen years 
of service with these words: "Because of the continuous decline in the 
quality of meat and poultry inspection ... I find that my position as 
an inspector is no longer tolerable."' 88 

William Detlefson of Fremont, Nebraska, a thirty-six-year veteran 

184. Smith, Regulations to Ensure the Fowl We Buy is Fair, Des Moines Register, 
June 14, 1987, § C, at 1, cols. 3-5. 

185. Id. 
186. Comment by Public Voice for Food and Health Policy, Washington, D.C., on 

February 1, 1989 in USDA Docket 87-020P, at 7. 
187. Anthan, Inspectors Cite Drop in Poultry Standards, Des Moines Register, Sep-

tember 6, 1987, § J, at 1, col. 5. 
188. Anthan, Is USDA Reply Smokescreen?, Des Moines Register, September 20, 1987, 

§ J, at col. 1. 
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inspector, wrote his USDA supervisors in 1987 that "... the standards 
''2189have been let down so that all packers can cheat the public .... 

With reference to Upton Sinclair's book, Detlefson bemoaned: "we are
' ' ' 

rapidly returning to the same 'Jungle. "g ° 

A Sellout Even the Industry Would Not Buy 

At the conclusion of the comment period in the USDA's rule-making, 
after consumer groups had exposed IPI as a reduction in federal in-
spection, the role of the floundering computer had been revealed, and 
the results of the pilot studies unearthed, an official of the American 
Meat Institute (AMI), a major industry trade association, was asked 
who was still supporting the FSIS plan. "Absolutely nobody,"' 9' was 

reply.his 
The processing industry joined consumer and public interest groups 

in vigorously opposing IPI once it became clear that public confidence 
in the safety of its food supply might wane in light of the media 
attention opponents of IPI were generating. At the outset of the rule-
making in November, the AMI had endorsed IPI in a news release with 
the statement that it "will bring consumers more protection by mod-
ernizing the nation's meat and poultry inspection system."' 92 But the 
organization's Vice President, James Hodges, acknowledged two months 
later the public's growing uneasiness with the plan: "Our members' 
businesses depend on maintaining consumer confidence in the nation's 
meat supply."' 93 To that end, AMI recommended more safeguards to 
guarantee that inspection is "comprehensive and foolproof." '9 

The AMI's formal comment filed on January 19, 1989 in the rule-
making blasted the agency's insular decision-making and its refusal to 
engage all interested parties in a dialogue which might have resulted in 
a workable plan. 95 It criticized the regulations proposed as "vague and 
open-ended,"'' 9 and accused the FSIS of precluding informed industry 
comment by the way it wrote the notice.' 97 It faulted the computer 
system, the complexity of the plan and all the questions about its 

189. Id. 
190. Id. 
191. Brewer, Meat Industry Raps New Plan for Inspection, Des Moines Register, 

February 2, 1989, § A, at 7, col. 1. 
192. News Release, American Meat Institute Statement on Improved Processing In-

spection Proposal, American Meat Institute, Washington, D.C., November 3, 1988, at 1. 
193. Brewer, Meat Industry Raps New Plan for Inspection, Des Moines Register, 

February 2, 1989, § A, at 1,col. 1. 
194. Id. 
195. Comment by American Meat Institute, Washington, D.C., on January 19, 1989 

in USDA Docket No. 87-020P, at 10. 
196. Id. at 7. 
197. Id. 
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implementation the Agency left unanswered.' n Its recommendation to 
the Agency: junk the new plan and start all over again. 99 

The industry clamored to put as much distance as possible between 
it and IPI, realizing that the perception of tough federal inspection was 
essential to maintaining consumer confidence. The nation's largest beef 
packer, IBP, Inc., filed a comment to express its "strong feelings" 2°° 

that IPI would not "enhance the protection of the public health." 20' 
Rather, in IBP's view, the elimination of daily federal inspection in all 
plants would invite some irresponsible processors to neglect their duty 
to produce safe, wholesome products under sanitary conditions.20 2 IBP 
also warned that without the feds on site each day there would be no 
one with the power to order corrective action if any health problem

0 3
developed. 

2 

In the end, it was virtually impossible to find anyone outside the 
USDA who had one good thing to say about the elimination of daily 
federal inspection. 

In sum, agency implementation of IPI would not have been sup-
ported by substantial record evidence. To the contrary, virtually no 
justification which could withstand scrutiny had been established for the 
proposal. The record was replete, instead, with convincing evidence that 
IPI would be a mistake of major proportion which would place the 
public health at risk. 

But despite overwhelming opposition to the proposal, the Agency 
remained determined to enact the rule and eliminate daily federal in-
spection whether anyone liked it or not. In fact, at the outset of his 
testimony before the Weiss subcommittee, Dr. Crawford reiterated his 
agency's intention to adopt IPI. 2°4 

V. TI TERMINATION OF THE RULE-MAKING 

The Agency Was Forced to Withdraw its IPI Proposal 

With his searing questioning of Dr. Crawford at the April 11, 1989 
hearing, Congressman Weiss succeeded in exposing the wrongness of 
this agency action for the nation to see. If Dean Wigmore was right 
that cross-examination is the greatest legal engine ever developed for 

198. Id. at 10. 
199. Id. at 2. 
200. Comment by IBP, Inc., Dakota City, Nebraska, on January 17, 1989 in USDA 

Docket No. 87-020P, at 1. 
201. Id. 
202. Id.at 2. 
203. Id. 
204. House Subcommittee Hearing Report, supra note 39, at 164. 

https://conditions.20
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the ascertainment of the truth,2 5 Lester Crawford had just been run 
over by the whole train. 

The most significant aspect of the hearing was the national media 
attention it attracted. By the end of that night's newscasts and the next 
morning's newspaper coverage, the country knew of the FSIS plan to 
withdraw federal inspectors and the strong case Weiss had made against 
it. The immediate public outcry represented the collective common sense 
of the people, a voice the Agency had deliberately discounted for years. 

That anger was fueled by intensifying media opposition to the plan, 
including an April 19, 1989 USA Today editorial, emblazoned with a 
prominent USDA inspection label right on the center of the page, which 
alerted its national readership to the dangers of the proposed rule. That 
newspaper protested: "[FSIS] Officials ... argue that relaxing daily 
inspections would increase, not reduce, the effectiveness of inspections. 
Do you really believe that? Nobody else does."''20 A few paragraphs 
later, the editors argued that "[wie need inspectors in the plants to 
make sure that rodent droppings, cockroaches, unsanitary workers and 
improper sterilization procedures don't contaminate our food. 20 7 The 
editorial continued with the perspective from the grocer's fresh and 
frozen food cases that if the FSIS was permitted to implement its plan, 
consumers would never again be able to rely on the assurance of the 
USDA inspection label that the meat is clean and safe. 2°s USA Today 
concluded: "[w]e must be able to trust ... [the label]. Our health 
depends on it."2°9 

In response to the publicity, Rodney Leonard, a former FSIS ad-
ministrator, acknowledged that "[i]t's all been a fiasco, the DI, the 
Streamlined Inspection, the poultry inspection systems. They now rec-
ognize they've got a time bomb and if they continue to push this 

' 21 0 formally, it will explode. The "time bomb" to which he referred, 
of course, was the swelling fear within the American public over the 
wholesomeness of the poultry it was buying by the millions of pounds 
each year. 

It does not take a Ph.D. in Economics to appreciate the dynamics 
of the equation that if someone is persuaded that a food product they 
have been buying is unhealthy, they will not buy it any more. As Kenny 
Monfort, president of one of the country's largest beef processors who 

205. 5 J. Wigmore, Evidence § 1367 (J. Chadbourn rev. ed. 1974). 
206. Let's Not Weaken U.S. Meat Inspection, USA Today, April 19, 1989, § A, at 

6, col. 7. 
207. Id. 
208. Id. 
209. Id. 
210. Anthan, D.C. Food Fight Not Settled Yet, Des Moines Register, May 28, 1989, 

§ J, at 1, col. 1. 
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once supported DI for beef packers, admitted: "I used to think it would 
work well, but the industry can't stand many of these things that raise 
public questions. ' ' 211 

Immediately, the rationale of the FSIS in packaging its rule-making 
so covertly and concealing its true effects from the public became clear: 
to avoid questions from an alerted public and to quietly implement this 
reduction in inspection without awakening the people who buy the fryers 
and Chicken Tenders. But the Agency got caught and its plan was 
exposed. The ante was immediately increased because the public's con-
fidence in its poultry supply was now a topic in America's kitchens. 
Those stakes, however, were simply too high and the players quickly 
folded. 

As noted, the industry wanted no part of it. Soon, the USDA's 
allies in Congress backed off in the wake of the public outrage. The 
administration of President George Bush eschewed the controversial 
proposal too, and some FSIS officials tried to distance themselves from 
IPI by explaining that it was their predecessors' idea.2 1 

1 Incoming Ag-
riculture Secretary Clayton Yeutter announced a new policy which ac-
knowledged that while "[w]e do not live in a risk free world ... we 
want to do all we can to reduce risk as much as we can in such an 

2 1 3
important area as food. 

The only player still in the game was Dr. Crawford. But, sullied 
by Congressman Weiss' public attack, and recognizing that there was 
virtually no support left for IPI, 21

4 Crawford folded on May 21, 1989. 
Telling reporters plainly that "[wle've decided to cancel the whole 
thing, ' 2 1 the game which the agency began with its November 4, 1988 
Notice of Proposed Rule-making was over. 

Also, Crawford backed off his plan to cut dramatically the FSIS 
inspection force and assured Congressman Weiss that the number of 
federal inspectors would be maintained at current levels.2 6 -

By any measure, forcing the FSIS to withdraw its proposed rule 
was a stunning victory for those who mobilized to fight it. 

Just Another Vat of Soup 

The government's 1978 decision allowing processors to wash fecally 
contaminated carcasses in large vats went unnoticed by the public until 

211. Id. 
212. Id. 
213. Anthan, Bush's Food-Safety Bill Tightens Pesticide Control, Des Moines Register, 

October 27, 1989, § A, at'10, col. 4. 
214. Brewer, USDA Delays Plan to Cut Meat Checks, Des Moines Register, August 

5, 1989, § A, at 3, col. 2. 
215. Ingersoll, Agriculture Agency Drops Plan to End Daily Inspections at Meat, 

Poultry Plants, Wall Street Journal, May 22, 1989, § A, at 5, col. 1. 
216. House Subcommittee Hearing Report, supra note 39, at 221. 
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the 1987 "60 Minutes" report in which Diane Sawyer narrated the scene 
a hidden camera had captured inside the Simmons poultry plant in 
Southwest City, Missouri. It was then that millions of viewers saw poultry 
carcasses lying on the floors, gathering dirt and bacteria. They heard 
plant employees confide: "They're always dropped on the floor, and if 
they don't see anybody standing around they pick them up and throw 
them back in the tanks.' '2117 The tanks containing chickens were shown 
as Sawyer explained that several chickens had been coated with feces 
only moments before. She told viewers that "the chickens soak in that 
'fecal soup,"' 2 a and, in that instant, the nation's vocabulary was enlarged 
by one new term and its consciousness awakened to the issue. 

Dr. Carl Telleen, a seventy-one-year-old USDA veterinarian, publicly 
criticized the new washing policy as an "unsanitary practice ' 21 9 probably 
responsible for the subsequent increased salmonella contamination of 
poultry. Other federal inspectors were similarly outraged. One of them, 
Albert Midoux of Missouri, argued: "It's definitely not right. Would 
you do that [wash it]on a steak? Of course not. So, what's the difference 
between a steak and a chicken?" m Dr. Edward L. Menning, the former 
chief veterinarian of the U.S. Air Force, lambasted the USDA for not 
giving "a damn about the shit the birds float through." '22' 

Carol Tucker Foreman, who as Assistant Agriculture Secretary, pushed 
through the rule change in 1977, laments today that "[it was a bad 
idea, and I was responsible for it. * * * And the birds are dirtier now 

2
than they were then. ' 1' 

In a shocking report, the USDA's own scientists working at the 
Russell Research Center in Georgia concluded in a 1987 study that 
"[r]epeated rinsing or washing does not eliminate potential contami-

3nants." 22 Instead, it was found that washing simply transfers the fecal 
contamination to birds that were clean before. 24 An immediate outcry 
arose from public interest groups claiming the case against washing had 
been made by the USDA itself and confirmed what the critics of washing 
had been saying for years.ns 

217. 60 Minutes, transcript, supra note 19, at 12. 
218. Id.at 13. 
219. USDA Told to Probe Its Meat-Inspection Policy, New York, April 1, 1985, at 

12. 
220. Anthan, Contamination Rate Reaches 80% at Some U.S. Poultry Plants, Des 

Moines Register, April 12, 1987, § A, at 9, col. 1. 
221. Id. at col. 4. 
222. Anthan, Tougher Rules Demanded to Curb Hazardous Poultry, Des Moines 

Register, April 14, 1987, § A, at 1,col. 4. 
223. Anthan, USDA Admits Poultry Rules Ineffective, Des Moines Register, July 1, 

1988, § A, at 1,col. 1. 
224. Id. 
225. Id.at 10, col. 6. 
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Congressman Smith, a long-time champion of food wholesomeness 
and an expert on it, has led a charge to force the USDA to return to 
its pre-washing procedures. Each year for the past several years, he has 
introduced legislation to prohibit the washing of poultry carcasses con-
taminated with feces. 226 To date, however, Congress has not been willing 
to overrule the agency's decision on washing. The irony is that the 
industry itself suffers in the end. For example, whenever there is publicity 
about a salmonella outbreak in the United States, Japan immediately 
stops buying poultry from our country and shifts its purchases to Brazil 

2 7
and Thailand. 

Nevertheless, in a further manifestation of the agency's concern for 
the wishes of the processors, the FSIS has remained unconvinced washing 
is wrong. In fact, in 1989 it requested those same department scientists 
to study washing one more time just to make sure their incriminating 
1987 findings were valid. 22 That response, of ordering yet another study 
in the face of the substantial evidence from the first study which con-
demned washing, speaks volumes in itself about the stubbornness and 
recklessness of this agency. 

Those with more of a consumer orientation would argue the FSIS 
should have required processors to discontinue the practice in the interim, 
based on the shocking findings of the government's first study. Unfor-
tunately, the FSIS does not share that view. The fact of the matter is 
that the agency's mandates are conflicting and, at times, difficult to 
reconcile. It exists not only to protect the public but also to not do 
anything that would be destructive to the agricultural industries it reg-
ulates. The dilemma is not only the agency's fault. If Congress, through 
its Agriculture Committees, had cracked down on the USDA and required 
it to get tougher on the poultry industry, the Agency would have. Many 
members of the Agriculture Committees are strongly pro-industry, how-
ever, and favor the approaches taken by the FSIS. In several ways, the 
Agency receives its signals and its orientation from the Congress. 

The ultimate insanity, however, was reached in 1990 when the FSIS 
announced it had solved the problem of "fecal soup." It did so in a 
way that, to no informed observer's surprise, would allow processors 
to continue washing and to maintain their fast line speeds. The gov-
ernment's solution to the problem of salmonella contamination: simply 
irradiate the chickens before they are shipped to vendors. Dr. Lester 
Crawford announced in January, 1990, that the FSIS was seeking Food 

226. See H.R. Rep. No. 604, 101st Cong., 1st Sess. (1989). 
227. Interview with Darrold Dandy, Legislative Assistant to Congressman Neal Smith, 

in Washington, D.C. (June 5, 1989). 
228. Anthan, USDA to Look at Dubious Poultry Policy, Des Moines Register, January 

11, 1989, § A, at 1, col. 1. 
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and Drug Administration approval of its plan to permit processors to 
irradiate poultry up to 100,000 rads (3 kilo Gray), thus "nuking" the 
salmonella, and that he expected FDA concurrence in the near future.2'9 

Stunned critics recoiled at the plan, contending more care should be 
taken to scientifically confirm that products treated with radiation are 

30
safe for people to eat. 2 

The irradiation proposal is rather extreme, given the fact that other 
alternatives abound to correct the problem. The processors could be 
required to spray the carcasses with hot water or run them through 
steam cabinets, or, as is the practice in Western Europe, cold air jets 
could be trained on the birds. Those options would not even make 
processors slow down their lines. However, they would force processors 
to retool their plants and to discard their soup tanks. In the Agency's 
view, the latter is apparently too much to ask of processors. The Agency 
plans to just give them radiation permits instead. 

Further evidence of the Agency's lack of receptiveness of criticism 
or comment can be found in the USDA's actions in response to criticism 
of its washing policy. The USDA fired Dr. Telleen from his job in the 
field as a food safety auditor and transferred him to headquarters in 
Washington to shuffle papers as a reward for coming forward with his 
criticism. 32 Also, then Secretary of Agriculture Richard Lyng blasted 

' the "60 Minutes" fecal soup episode as "terribly biased" 232 and "an 
unfair attack on poultry inspection''23 which was "confusing to the 
public.' '234 

The most perfect example of agency defiance on this issue is the 
response of Dr. John Prucha, Assistant Deputy FSIS Administrator, to 
the question of whether or not IPI would result in increased fecal 
contamination. Prucha reportedly told union officials: "We're not trying 
to make [excrement] more palatable, but ... we'll be able to tell you

'235 
how much [excrement] you'll be eating. 

The whole washing episode is most relevant to the merits of IPI in 
several respects. First, it was regarded by those opposing the IPI rule 
as the agency's first major abdication of its public health duty to keep 
plants on a tight inspection leash. Second, it can be readily seen as 

229. Anthan, USDA Seen Ok'ing Irradiation of Poultry Soon to Kill Bacteria, Des 
Moines Register, February 26, 1990, § A, at 3, col. 4. 

230. Id. at cols. 5-6. 
231. USDA Told to Probe Its Meat-Inspection Policy, New York, April 1, 1985, at 

12. 
232. Reuters Wire Service Dispatch, Washington Dateline, April 3, 1987 (A.M. cycle). 
233. Id. 
234. Id. 
235. Anthan, Inspectors Tell Fears for Safe Poultry, Des Moines Register, January 

14, 1989, § A, at 11, col. 5. 
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admitted accommodation of the industry's interests. Third, it could be 
argued that washing, cross-contamination of clean birds by dirty ones 
in the same tank, picking chickens up off the floor and tossing them 
in, all represent the only kind of self-policing that processing plants 
know. If they cannot be trusted to discard carcasses that have fallen 
on the floor, can they be trusted to inspect themselves for sanitation? 

A Fraud on the Public 

Poultry products processed at federally inspected plants are labeled 
with a distinctive round legend about the size of a quarter. It reads: 
"INSPECTED for wholesomeness by U.S. Department of Agriculture
P-42.,,1236 

DEPARTMENT OF 
AGRICULTURE 

P-42 

Some critics have argued that even now, such representations are 
misleading. The USDA has publicly acknowledged that at least thirty-
seven percent of the chicken carcasses processed are contaminated, so 
the label's assurance that the bird. is wholesome is flatly untrue thirty-
seven percent of the time. As Congressman Neal Smith has explained, 
protecting consumers from unwholesome poultry was the whole purpose 
of the 1968 Wholesome Poultry Products Act which he authored. 27 

That purpose was to be achieved by requiring federal bird-by-bird or-
ganoleptic inspection in every processing plant. Products passing that 
inspection could then be labeled with the USDA mark, and the public 
could rely on it in the grocery stores. 

Smith argues that the USDA is violating the 1968 statute today by 
allowing processors to wash carcasses in fecal soup and by permitting 
them to increase line speeds to the point that birds go zipping past 
inspectors so fast that examination becomes nearly impossible. The Con-
gressman notes that the definition of food wholesomeness means it is 
free from ever having been contaminated. Once a piece of poultry is 
contaminated with feces, for instance, it is permanently adulterated and 
no amount of washing or irradiating can change it. It is Smith's view 
that the USDA violates the 1968 statute and misleads the public every 

236. Meat and Poultry Inspection, FSIS-33, April 1987, Food Safety and Inspection 
Service, U.S. Department of Agriculture. [FSIS Facts series pamphlet] 

237. Smith, Regulations to Ensure the Fowl We Buy is Fair, Des Moines Register, 
June 14, 1987, § C, at 1, col. 3. 
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time it allows poultry which has ever been exposed to feces or other 
contaminants to be labeled as wholesome. 2 8 

The USDA and the industry contend that it is the consumer's 
responsibility to properly prepare and cook the chicken that is purchased, 
as heating it adequately will destroy all salmonella bacteria. The FSIS 
recommends that whoever prepares a meal at home with chicken should 
wear rubber gloves, sterilize all surfaces that come in contact with the 
poultry, and make sure the poultry does not touch any other food.239 

Kenneth Blaylock, president of the union representing federal inspectors, 
retorts: "It's not fair to expect consumers to behave as if they're 
decontaminating Three Mile Island when all they want to do is cook 
their Sunday dinner."m 

The USDA label does not alert consumers to those necessities; it 
does not indicate that there is a one-out-of-three chance their purchase 
is laced with dangerous salmonella or even that they must take certain 
cooking precautions to protect themselves. Rather, the label assures them 
that the product has been inspected by the federal government and that 
it is wholesome. 

I submit that it is deceitful for the USDA, under the present system, 
to label as "inspected for wholesomeness by U.S." products that a 
federal inspector sees for only one second or less, and products that 
are in fact not seen at all by federal inspectors who have moved on to 
the next plant on their day's itinerary. 

Nevertheless, under the existing system a federal inspector is at least 
on the premises for some time every day. Under the proposed rule, less 
than daily inspections would be made. The agency's notice of proposed 
rule-making at issue here did not recommend any change in the language 
of the inspection label even though federal inspectors would be visiting 
some large plants only once a week or once a month. To permit the 
use of such a label under IPI, with plant employees shouldering the 
inspection duties rather than federal inspectors, would be to work a 
gross fraud on the American consumer, because such a label, under 
those circumstances, would plainly be a lie. 

The Status of Federal Inspection Today 

The inspection model in place today is essentially comparable to the 
one extant before IPI was proposed. There is daily federal inspection 
of all plants, although the duration of each inspection is limited.21' 

238. Id. at col. 5. 
239. Devine, The Fox Guarding the Hen House, Southern Exposure, supra note 8, at 
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240. Id. 
241. Id. at 664. 
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Ironically however, the FSIS has now fully deployed the PBIS computer 
system to assign inspectors to various plants, determine the time they 
are to spend at each, and enumerate the tasks they are to perform once 
there.Y2 The computer once heralded by the Agency as the brain of 
IPI, has become the brain of the Agency's existing inspection system, 
and is now managing the federal inspection of all poultry processing 
plants in America. 

As to the future, the possibility that the USDA might ask Congress 
to extend its authorization to eliminate daily federal inspection at the 
expiration of the sunset provision of the Processed Products Inspection 
Improvement Act in 1992 has diminished dramatically in the wake of 
the torrent of opposition the plan attracted in its first offering in 1988.243 
But those who waged the battle against IPI in the rule-making studied 
here are maintaining their vigil in the event the government attempts 
to resurrect the plan. 24 

VI. CONCLUSION 

The debacle that was the USDA's attempt to eliminate daily federal 
inspection of poultry processing plants is a deplorable indictment of 
decision-making in that department. This rule-making in the backrooms 
of the FSIS reeked of the arrogance of agency power and stubborn 
self-righteousness. 

Of course, the Administrative Procedure Act was adopted to elim-
inate such agency witlessness and to open up rule-makings to those most 
affected by them-the people. Indeed, the APA enfranchised the public 
to influence administrative agency decision-making on the theories that 
such input would enhance the correctness of agency decisions and that 
the people had a right to be heard. 

To be sure, the violation of the APA in this case resulted in 
predictable flaws in the Agency's rule. But even more culpable in the 
FSIS' approach here was its rejection of the premise that the people 
have a meaningful role to play in the decisions of their government. 

Clearly, the powerful officials within the walls of the USDA and 
FSIS never understood the vision of the APA or of Will Rogers who, 
when told that one day the country would honor him with a statue in 
the U.S. Capitol, replied "Well, if they ever do, I want to stand where 
I can keep an eye on our Hired Help."2 ' 1 The FSIS never appreciated 

242. Id. at 666. 
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that it was the "hired help" rather than some regal, omnipotent rule-
maker, leading to its collision with the APA. 




