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4. Alternatives to Legal Suretyship 

Because legal sureties are typically given by those who are in the business 
of collecting premiums to undertake the risk of being a legal surety, parties are 
given an opportunity to avoid having to pay a premium to a suretyship company 
by granting a security interest in funds deposited into the registry of court.9" 

C. OrdinarySuretyship 

The final category, "ordinary suretyship," is a residual one, i.e., it is a surety 
who is neither a commercial nor a legal surety." For example a parent who 
guarantees the personal, nonbusiness debt of a child is an ordinary surety. It is 
only ordinary suretyship that must be "strictly construed in favor of the 
surety";" other sureties do not get the benefit of such a strict construction of 
their contracts. 

Ordinary sureties not only get the benefit of a "strict" reading of their 
contract in their favor, but they also benefit in ways that commercial and legal 
sureties do not. when alterations occur in the' principal obligation between the 
creditor and the debtor. If without the consent of the surety, the principal 
obligation is materially modified or amended, or if there is impairment of real 
security held for a principal obligation (such as the release of a pledge, a security 
interest under the Louisiana Commercial Laws, or a mortgage), then the ordinary 
suretyship is completely extinguished; the parties, however, by contract may 
consent to be bound despite a modification." An illustration assists in 
understanding these rules. Assume that there is a suretyship contract that makes 
no reference to the modification or amendment of the principal obligation; the 
suretyship contract is specifically limited to a single $1000 note due one year 
from today. If the creditor extends the time of payment of the note from one 
year to two years, the ordinary surety is released because there is clearly a 
material amendment of the principal obligation which would extend the time of 
the suretyship.99 

95. La. Civ. Code art. 3068 allows the debtor "in lieu of legal suretyship [to] deposit a sum 
equal to the amount for which he is to furnish security to be held in pledge as security for his 
obligation." 

96. La. Civ. Code art. 3044. 
97. La. Civ. Code art. 3044. 
98. La. Civ. Code art. 3062. It is beyond the scope of this article to deal with related matters 

of federal law which require certain notices to a debtor or surety in certain instances. Such laws 
include but are not limited to the Equal Opportunity Act (codified at 50 App. U.S.C. §§ 2401-2404 
(1994)); the Truth-in-Lending Act (codified at 15 U.S.C. §§ 1601-1700 (1994 and Supp, 1996)); 
Regulation Z (codified at 12 C.F.R. §226.1); Regulation B (codified at 12 C.F.R. §202.2); and the 
Fair Debt Collection Act (codified at 15 U.S.C. § 1692 (1994)).

99. See former La. Civ. Code art. 3063 (1870) that provided "the prolongation of the terms 
granted to the principal debtor without the consent of the surety, operates [as] a discharge of the 
latter." 
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that the surety has paid to the creditor, whether by way of subrogation or 
reimbursement.'26 

VI. "EXTINCTION" OF THE PRINCIPAL OBLIGATION 

The "extinction" of the principal obligation may arise through release of the 
debtor or through complete payment."' "Extinction" is different from a lack 
of a cause of action against the debtor. For example, a creditor may not be able 
to pursue the debtor because the debtor is a minor. An obligation exists but the 
creditor has no personal cause of action against the minor; nonetheless, the 
suretyship is valid and the sureties are bound even though the creditor has no 
way to collect from the debtor. 2 ' Likewise, if the debtor is a corporation that 
has not been validly formed, the lack of corporate existence will not release the 
surety." 9 Similarly, the bankruptcy rule that prevents a creditor from pursuing 
a debtor personally or the discharge in bankruptcy that the debtor receives cannot 
be raised by the surety as a defense. 3 Obligations that prevent a creditor 
from pursuing a debtor personally but which do not extinguish completely the 
principal obligation cannot be raised by the surety as a defense.' On the 
other hand, any defense to the obligation the principal obligor could assert (that 
is, a defense to the obligation as opposed to the debtor's personal liability on the 
obligation) can be used as a defense by the surety.32  Therefore, a surety can 
raise such matters as extinction of the principal obligation through prescrip-

33 tion,1 performance, 34 novation,135 compensation, 36 the fact that the prin-
cipal obligation is contra bonos mores,' or because of confusion between the 

126. La. Civ. Code arts. 3047-3054. 
127. La. Civ. Code art. 3059 provides: "The extinction of the principal obligation extinguishes 

the suretyship." 
128. La. Civ. Code art. 3046; see also Federal Schools, Inc. v. Kuntz, 16 La. App. 289, 134 So. 

118 (OrL.1931). 
129. La. Civ. Code art. 3046; see also Devoe & Reynolds Co. v. Loup, 14 La. App. 312, 129 

So. 450 (Orl. 1930). 
130. La. Civ. Code art. 3046; Ludeling v. Felton, 29 La. Ann. 719 (1877); Katz v. Innovator of 

America, Inc., 552 So. 2d 724 (La. App. 1st Cir. 1989); 11 U.S.C. §524(e) (1994). As the Official 
Revision Comments to La. Civ. Code art. 3046 state, in part: "Bankruptcy does not extinguish the 
debt but is simply abar to the enforcement of it. It isat its very contingency, the insolvency of the 
debtor that necessitates suretyship." 

131. For adiscussion of suretyship and the Deficiency Judgment Act, see Michael H. Rubin & 
R. Marshall Grodner, Recent Developments inthe Law: Security Devices, 53 La. L. Rev. 969, 982 
(1993). 

132. La. Civ. Code art. 3046. See former La. Civ. Code art. 3060 (1870) which stated that a 
surety could not raise a "personal defense" of the debtor. 

133. La. Civ. Code art. 3046; Michelin Tire Co. v. Delcourt, 149 So. 313 (La. App. 1st Cir. 
1933), reh'g denied, 150 So. 303 (La. App. 1st Cir. 1933). 

134. La. Civ. Code art. 1854. 
135. La. Civ. Code arts. 1879, 1884. 
136. La. Civ. Code arts. 1893, 1897. 
137. Gates v. Renfroe, 7 La. Ann. 569 (1852). 

https://surety.32
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creditor and the debtor' (but confusion between a surety and the debtor does 
not extinguish the debtor's obligation).' 

VII. THE SURETY VERSUS THE DEBTOR-WHAT ARE THE SURETY'S RIGHTS 
AND THE DEBTOR'S OBLIGATIONS? 

The Civil Code grants a surety who pays the principal obligation two 
separate sets of claims against the debtor: legal subrogation"4 and the right 
of reimbursement. 4' The Civil Code also gives the surety an additional claim 
that is not necessarily dependent upon payment-the right to obtain security from 
the obligor."" 

The right of legal subrogation exists under Civil Code article 1829 when a 
person pays a debt "he owes ... for others"; this aptly describes a surety's 
obligation. The surety obtains through legal subrogation the creditor's rights 
against the debtor on the principal obligation. Because subrogation occurs by 
operation of law, no special language is needed to grant subrogation and no 
contractual act of subrogation is required. Indeed, the Civil Code prohibits one 
who benefits from legal subrogation from obtaining an additional benefit through 
conventional subrogation.'43 Because a surety is entitled to legal subrogation 
and cannot get more through conventional subrogation, a surety can only collect 
the amounts that the surety has paid to the creditor.'" A surety cannot attempt 
to "purchase" the principal obligation at a discount or have it "assigned" to him 
for a partial payment and then seek to collect the full amount of the principal 
obligation from the debtor. The Civil Code obligation articles and suretyship 
articles prevail and prevent the surety from bettering his position. This rule is 
just because the surety's contract is accessory to the principal obligation, and the 
surety should not be able to achieve a windfall through clever bargaining with 
the creditor."' 

138. La. Civ. Code arts. 1903, 1904. 
139. La. Civ. Code art. 1904. 
140. La. Civ. Code arts. 3047, 1829. 
141. La. Civ. Code art. 3047. 
142. La. Civ. Code arts. 3047, 3053-3054. 
143. La. Civ. Code art. 1830, amended by 1984 La. Acts No. 33 1, § 1,changed Louisiana's law. 

In the words of the Official Revision Comments: "It changes the law insofar as it limits the recovery 
of a person substituting himself to the rights of another to the amount actually paid only when 
subrogation takes place by operation of law." 

'144. La. Civ. Code arts. 1830, 3052. 
145. A problem arises when the status of the parties as principal or accessory is not carefully 

analyzed. For example, in First City Bank v. 740 Esplanade Ave., 665 So. 2d 1190 (La. App. 4th 
Cir. 1995), writ denied, 667 So. 2d 1059 (1996), a partnership defaulted on obligations secured by 
a collateral mortgage package. After foreclosure, a deficiency judgment action ensued against a 
limited partner who had guaranteed the "negative cash flow." One of the general partners, who 
himself had guaranteed at least some of the notes by endorsing them, purchased the indebtedness and 
substituted himself as a plaintiff in the deficiency judgment suit. The court allowed the general 
partner to collect the full amount of the deficiency from the guarantor/limited partner without a full 
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An exception to the rule that a surety may not collect more than a surety has 
paid involves attorney's fees. If the principal obligation provides for attorney's 
fees and interest, then the surety may collect "such attorney's fees and interest 
as are owed with respect to the principal obligation" although the surety has paid 
less for the full amount of the principal obligation.'" 

If a debtor had a valid defense against the creditor, the debtor may assert 
that defense against the surety who is suing through subrogation.!' 7 

A. The Right ofReimbursement 

A surety who pays the creditor without asking the debtor about the legal 
enforceability of the debt proceeds at his peril in subrogation, because the surety 
may find that when it comes time to sue the debtor, the debtor has a valid 
defense to the debt. The Civil Code addresses this situation and allows the 
surety the right to collect from the debtor, despite the existence of a defense to 
the principal obligation, if the debtor knew of the forthcoming payment and did 
not advise the surety. of the defense.'" Practically, the surety should notify the 
debtor prior to payment to preserve this claim, and cautious sureties' counsel 
should contact the debtor, usually in writing prior to payment, to inquire whether 
there is a defense, and to state that payment will be made within a certain period 
of time if the surety is not notified of a legal defense. When such actions are 
taken and the debtor does not act to notify the surety of a valid defense to the 
principal obligation, the surety who pays may collect from the debtor although 
the debtor might have had a valid defense against the creditor.i 9 

The right of the surety to collect from the debtor if the debtor had prior 
notice of payment and did not object is through an action for reimbursement, not 
through subrogation.' Subrogation is the substitution "of one person to the 

discussion of the ights ofone guarantor against another. If the court had fully examined the status 
of the general partner, it might have determined that, as a guarantor himself, the provisions of Civil 
Code article 1829 prevented him from collecting the full amount of the negative cash flow guaranty 
from the limited partner. The court further confused the matter by referring to the general partner 
as a "solidary guarantor" for this 1983 obligation without discussing the fact that, in 1979, the 
Louisiana Supreme Court had held that even "solidary sureties," as among themselves, must apply 
the suretyship articles. See the discussion of Aiavolasiti v. Versailles Gardens Land Dev. Co., 317 
So. 2d 755 (1979), infra notes 185-187 and accompanying text. 

146. La. Civ. Code art. 3052. See also La. Civ. Code art. 3052 cmt. c. 
147. See. e.g., Gates v. Renfroe, 7 La. Ann. 569 (1852), where a surety was unable to collect 

from a debtor through subrogation because the principal obligation was invalid under Louisiana law 
for reasons of public policy. 

148. La. Civ. Code art. 3050. Of course, for this article to apply, the surety must not have 
known or had reason to know, in advance, of the defense. 

149. La. Civ. Code art. 3050. 
150. Subrogation arises from the surety's payment of the debtor's obligation and the surety's 

subsequent assertion of the creditor's rights in the creditor-debtor relationship. A debtor who had a 
defense to the creditor could assert that against the surety who pursues through the way of subrogation. 

The action ofreimbursement, however, arises directly out ofthe debtor-surety relationship. 
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rights of another.'""' Reimbursement is not dependent upon the creditor's 
rights against the surety but, rather, upon the surety's relationship with the 
debtor.' Thus, the right of reimbursement is a separate claim against the 
debtor. 

In some instances, the surety-debtor relationship is evidenced by a written 
act, as in the case of legal bonds where the debtor enters into an agreement with 
the surety and pays a premium. In the absence of a written contract, the surety-
debtor relationship is controlled by operation of law."' Whther the surety-
debtor relationship is written or merely legal, the surety always has the right of 
reimbursement; however, the right of reimbursement is limited to those instances 
where the surety has paid the creditor after notification to the debtor and the 
debtor did not prevent the surety from paying by apprising the surety of a 
defense.'-" 

If the surety pays the creditor without notifying the debtor, and if the debtor 
has a defense, then the surety may not obtain payment from the debtor, but the 
surety is not without recourse. "In these circumstances, the surety may recover 
from the creditor."' ss The concept that underlies the surety's right to collect 
from the creditor is the actlo de in rem verso, the right to collect for payment of 
a thing not due." 6 

B. The Right to Require Security 

In addition to subrogation and reimbursement, the third effect of the 
relationship between surety and debtor is the surety's right to require security. 
The security that the surety obtains is to secure the surety's right of reimburse-
ment (the surety-debtor relationship) not to secure the creditor; therefore the right 
to obtain security has nothing to do with subrogation. 

Civil Code article 3053 states that a surety may obtain security from a 
debtor (before making payment) in four separate instances. The four instances 
in which a surety may obtain security even prior to payment include: when a 
suit is brought by the creditor against the surety; when the principal obligor is 
insolvent (such as filing bankruptcy proceedings); when the principal obligor 
"fails to perform an act promised in return for the suretyship"; or when the 
principal obligation is due according to its terms and the surety has not consented 
to an extension of time. 

151. La. Civ. Code art. 1825. 
152. See the diagrams at supra text accompanying notes 20-21. The reimbursement right relates 

to the lines marked "' in those diagrams. 
153. La. Civ. Code arts. 3047-3054. 
154. La. Civ. Code art. 3050. 
155. La. Civ. Code art. 3051. 
156. See E.F. Minyard v. Curtis Products, Inc., 251 La. 624, 205 So. 2d .422 (1967); La. Civ. 

Code arts. 2303, 2304. 
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The right to require security, unfortunately, may have little practical impact 
if the surety has not required security from the debtor at the inception of the 
suretyship. Articles 3053-3054 only grant the surety a right to file a lawsuit 
against the debtor to put up the security. The suit may be filed ten (10) days 
after delivery of a written demand upon the debtor."7 In the real world, it is 
unlikely that the surety who is being sued by the creditor has not already third-
partied the debtor into the lawsuit. Likewise, it is a remote possibility that the 
debtor who has not paid the creditor, thereby necessitating some action by the 
surety, is in a position to give real security to the surety. 

VIII. THE SURETY-SURETY RELATIONSHIP--CONTRBUTION 

A. The Old Plea ofDivision 

The plea of division, applicable when there were multiple sureties, was 
abolished by the 1987 revisions to the Civil Code articles on suretyship."' 

Raised procedurally through an affirmative defense,"59 the plea of division 
required that the creditor not pursue the surety for the full amount ofthe suretyship 
agreement but rather only for the surety's virile share. Prior to 1987, if there were 
six sureties and none ofthem had waived the right ofdivision, each could force the 
creditor to reduce that surety's liability to one-sixth (1/6) of the whole.' 60 Today, 
each surety would be liable to the full extent ofthe suretyship contract. 

While the plea of division was a claim that forced the creditor to divide the 
debt among the sureties, and while the plea of division could be waived, 6' if 
a surety paid, contribution could be sought from the co-sureties. 62 

B. Limitations on the Claim of Contribution 

Contribution is a subcategory ofsubrogation, and the Civil Code contribution 
articles are the specific rules that must be applied when sureties are in-
volved. 63 There are two limitations on contribution claims. First, a surety 

157. La. Civ. Code art. 3054. 
158. Compare La. Civ. Code art. 3049 (1870) with La. Civ. Code art. 3045. 
159. La. Code Civ. P. art. 1005. 
160. Metropolitan Bank v. Muller, 50 La. Ann. 1278, 24 So. 295 (1898); cf USX Corp. v. 

Tanenbaum, 868 F.2d 1455 (5th Cir. 1989). For a further discussion ofdivision, see Ralph Slovenko, 
Suretyship, 39 Tul. L. Rev. 427 (1965). 

161. La. Civ. Code art. 3049 (1870); Louisiana Bank and Trust Co., Crowley, La. v. Boutte, 309 
So. 2d 274, 278 (La. 1975). 

162. La. Civ. Code art. 3058 (1870); Leigh v. Wright, 183 La. 765, 164 So. 794 (1935); 
Aiavolasiti v. Versailles Gardens Land Dev. Co., 371 So. 2d 755 (La. 1979). 

163. Legal subrogation exists in favor of those who are bound "with others." Sureties are bound 
with each other and fit within this definition. La. Civ. Code art. 1829(3). The general rules of 
subrogation, however, do not apply because the special rules of suretyship contribution control when 
sureties are involved. Cf. Leigh v. Wright, 183 La. 765, 770.71, 164 So. 794, 795-96 (1935): 
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may not collect anything from a co-surety unless the paying surely has paid more 
than his or her virile share."U Second, having paid more than a virile share, 
the surety may only collect from co-sureties the excess paid over the virile 
share; " the surety may not collect any more through conventional subroga-
tion.'" Therefore, a determination of the surety's virile share is crucially 
important, for it not only controls the surety's ability to collect contribution from 
another surety, but it also relates to the relief a surety obtains when the creditor 
releases one of the co-sureties. 67 Under the 1987 Civil Code revisions, 
sureties are presumed to be liable among themselves equally; however, this 
presumption is rebuttal and can be overcome by parol evidence." 

C. A Paying Surety's Right to Collect Attorney's Feesfrom a Co-Surety 

Unanswered by the 1987 Code revisions is the question of whether a surety 
who pays is entitled to claim attorney's fees from a co-surety. The immediate 
concern of a voluntarily paying surety is whether, if a lawsuit must be brought 
against co-sureties for contribution, the paying surety may cast th,. co-sureties not 
merely for appropriate contribution amounts, but also for the paying surety's 
legal fees in bringing the contribution claim. 

While co-sureties may always contract among themselves about the effect 
of payment, where there is no written agreement among the sureties there are 
two differing views on what should happen. The cases prior to the 1987 revision 
to the Civil Code generally held that a surety who paid was not entitled to 
attorney's fees from a co-surety, even' if the principal obligatiton would have 
allowed a creditor to collect attorney's fees from the co-surety."' Even cases 

We must therefore look to the codal provisions under the general heading "OfSuretyship" 
and none other to ascertain what recourse one of the sureties who paid. the debt has 
against his cosuretics. That law is written in plain and unambiguous language. Article 
3058 of the Civil Code, which is found under Title 16, which has to do solely with the 
general subject "Of Suretyship".. 

164. La. Civ. Code art. 3056. The former requirement of La. Civ. Code art. 3058 (1870), that a 
surety could collect contribution only in the event ofa lawsuit, has been legislatively overruled. La. Civ. 
Code art. 3056. Likewise, the cases that attempted toavoid thelanguage ofArticle 3058 by holding that 
"solidary sureties" did not have to wait for a lawsuit before suiig for contribution have been overturned 
when the rule of former Article 3058 was suppressed in the 1987 revisions. For an example of the 
former rule, see Aiavolasciti v. Versailles Gardens Land Development Co., 371 Sc. 2d 755 (La. 1979). 

165. La. Civ. Code arts. 3056, 3057. 
166. La. Civ. Code art. 1830. Cf Aiavolasiti v. Versailles Gardens Land Development Co., 371 

So. 2d 755 (La. 1979); Koeniger v. Lentz, 462 So. 2d 228 (La. App. 4th Cir. 1984). 
167. La. Civ. Code art. 3057. 
168. La. Civ. Code art. 3055; see also La. Civ. Code art. 3055 cmt. b. 
169. The case usually cited as the primary authority for this proposition is Aiavolasiti v. 

Versailles Gardens Land Dev. Co., 371 So. 2d 755 (La. 1979), although that caset was decided under 
the Louisiana Negotiable Instruments Law, at La. R.S. 7:1, repealed effective Jan. I, 1975, by 1974 
La. Acts No. 92, enacting Commercial Laws (La. R.S. 10:1-101-8-511 (1983 and Supp. 1996)) not 
the Louisiana Commercial Laws (Louisiana's version of the Uniform Commercial Code). 
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arising after the adoption of Louisiana's version of Article 3 of the U.C.C.'7" 
resisted a surety's claim of attorney's fees from a co-surety although the 
principal obligation may have consisted of a note providing the payee the right 
to collect attorney's fees. 7' The fact that Civil Code article 3052 specifically 
provides attorney's fees to a paying surety when he sues the debtor, and the fact 
that there is no similar article allowing a paying surety attorney's fees against co-
sureties is claimed, by some, to lend continued authority to the results of these 
cases. 

It can be urged with some force, however, that the result of these cases 
should be subject to reconsideration. Since suretyship contribution is a species 
of subrogation, and since there is nothing in the suretyship articles that prohibits 
one surety from getting attorney's fees and interest on the principal obligation 
from a co-surety, and since suretyship contribution arises by the operation of 
law,' 72 it can be argued that no provision other than the legal subrogation 
articles are necessary in order for a surety to collect attorney's fees from a co-
surety. It also can be argued that this result is congruent with a desire for 
justice; if a creditor could get attorney's fees from a non-paying surety, the 
surety who voluntarily pays should not be in a worse position through voluntary 
actions. To follow the earlier line of cases would mean that sureties who are 
willing to pay but who would not like to be named as defendants in a lawsuit 
must nonetheless wait until a lawsuit is filed if they are going to try to limit their 
liability against a co-surety by naming that co-surety as a third party in the 
litigation. Further, there is nothing in the Louisiana's current version of U.C.C. 
article 3 that would prohibit a co-surety from obtaining attorney's fees from 
another co-surety. Under Louisiana Revised Statutes 10:3-116, as amended by 
Acts 1992, No. 133, section 3, in the absence of a contrary provision in an 
instrument, when "two or more persons ... have the same liability on an 
instrument as ... endorsers," they are liable "jointly and severally." The 
discharge of a joint and several obligor by the person entitled to enforce the 
instrument does not affect, under Louisiana's version of the U.C.C., the right of 
other joint and several obligors to receive contribution.'3 

What the Louisiana Supreme Court will do with the situation is unknown. 
It is hoped that other courts that address this issue will give it close scrutiny. In 
light of the unsettled case law, cautious counsel will advise clients who are 
considering become sureties to enter into a written agreement with co-sureties not 
only on allocation of virile share liability, but also on the right ofa paying surety 
to collect attorney's fees and interest from a co-surety. 

170. Codified at La. R.S. 10:3-101. It is beyond the scope of this article to examine the 
relationship between sureties and accommodation parties on negotiable instruments. 

171. See, e.g., Daigle v. Chaisson, 396 So. 2d 573 (La. App. 3d Cir. 1981). The Court there 
criticized a previous article by this author on this subject, Michael H. Rubin, Security Devices, 40 
La. L. Rev. 572 (1979). 

172. La. Civ. Code art. 1829. 
173. La. R.S. 10:3-116(C) (1993). 
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IX. THE DEATH OF "SOLIDARY SURETYSHIP" 

The Civil Code as it existed in 1870 granted sureties not only the right of. 
division, 7 but also the right of discussion.' Raised procedurally through 
a dilatory exception,'76 discussion forced a creditor to attempt to collect from 
the debtor before obtaining judgment against the surety. The surety was required 
to point out to the creditor property in the state belonging to the debtor which 
was not exempt from seizure, was not in litigation, was free from encumbrances, 
and was worth more than the total amount owed; in addition, tile surety pleading 
discussion had to deposit into the registry of court sums suffic:ient for the costs 
of executing against this property.'" The plea of discussion,, like the plea of 
division, could be waived by a surety.'78 One way to waive it was merely to 
state "I waive division and discussion." Another way, expre:sly suggested by 
the Code articles as they existed in 1870, was for the surety to be bound in 
solido with the debtor.'79 Although it appears that the Codo's suggestion of 
the debtor and the surety being bound in solido was designed as a procedural 
waiver of the plea of discussion (just as sureties being bound in solido among 
themselves was the same as a procedural waiver of the plea of division),"so the 
jurisprudence developed in such a way that the courts begart to overlook the 
substance of a transaction in favor of the "magical words" of solidarity.' 

A. Boutte and Its Progeny 

The apex of the elevation of form over substance occurred in the holding of 
Louisiana Bank and Trust Co., Crowley, La. v. Boutte.'"2 There, parties signed 
a document entitled a "continuing guaranty," in which they stated that they 
bound themselves "in solido" with each other and the debtor. Although neither 
the creditor nor the court were confused about the status of sureties as accessory 

174. See the discussion of division supra text accompanying notes 158-162. 
175. La. Civ. Code arts. 3045, 3047-3048 (1870). 
176. La. Code Civ. P. art. 926. 
177. La. Code Civ. P. arts. 5151-5156. 
178. La. Civ. Code art. 3045 (1870). 
179. La. Civ. Code art. 3045 (1870) provided: 

The obligation of asurety towards the creditor isto pay him incase the d.ebtor should not 
himself satisfy the debt; and the property of such debtor is to be previously discussed or 
seized, unless the security should have renounced the plea of discussion, or should be 
bound in solido jointly with the debtor, in which case the effects of his engagement are 
to be regulated by the same principles which have been established for debtors in solido. 

180. See the discussion in USX Corp. v. Tanenbaum, 868 F.2d 1455 (5th Cir. 1989). See also 
Hibernia Bank & Trust Co. v. Succession of Cancienne, 140 La. 969, 74 So. 267, 272 (1917); 
Edward B. Bruce Co. v. Lambour, 123 La. 969, 49 So. 659 (1909). 

181. Even the French commentators had some difficulty with the concept of a solidary 
suretyship. See Planiol, supra note 4. at No. 2352. 

182. 309 So. 2d 274 (La. 1975). 
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obligors,"' the court held that the release of the principal obligor (and of other 
co-sureties) did not release the sole remaining surety. The Court allowed 
language of a contract, drafted by a creditor for the creditor's benefit, to blind 
it to the true relationship among the parties. Boutte was roundly criticized by 
commentators.'" 

The Court persisted in following Boutte when, four years later, it again 
addressed the issues of "solidary suretyship" in Aiavolasiti v. Versailles Gardens 
Land Development Co."' Acknowledging that, from a creditor's viewpoint, 
the magical language of solidarity (drafted by the creditor) allowed the creditor 
to treat both the principal debtor and the sureties as solidary obligors, the 
Aiavolasiti opinion differentiated between the creditor's viewpoint and the 
viewpoints of the sureties and debtor. The holding of Aiavolasiti was that, while 
Boutte allowed a creditor who drafted the continuing guarantee to treat the 
sureties and the debtor as solidary obligor, the surety and the debtor had to use 
the rules of suretyship among themselves." This led to the anomalous 
situation in which the creditor, the party usually drafting the contract of 
suretyship, was able to create a situation in which he knew of the true relation-
ship of the parties but nonetheless could ignore it because of the language of his 
contract; yet, the debtor and the surety, who signed documents prepared by the 
creditor, were controlled, as among themselves, by the Civil Code articles on 
suretyship. 7 

B. Civil Code Article 3037 Requires Courts to Look to Substance, Not Form 

Boutte and the cases that followed it were contrary to the usual rule of 
judicial construction, in which courts look to the substance of an agreement 
rather than to its form.'" The Boutte concept of a "solidary surety" was 
legislatively rejected in the 1987 revisions to the Civil Code. The clearest 
example of the rejection is contained in Civil Code article 3037; under that 
article, the substance of the transaction controls, not the form, and the creditor 
may not hide behind the language of the contract when the creditor knows of the 
true relationship among the parties." 9 Although the Official Revision Com-

183. The Court inBoutte talked about the fact that acontinuing guaranty "is equivalent to a 
contract of suretyship," and consistently referred to the guarantors as "solidary sureties." 

184. See Thomas A. Harrell, The Work ofAppellate Courts 1974.1975: Security Devices, 36 
La. L. Rev. 437 (1976). See also Peter S.Title, Note, Security Rights-Suretyship-Release of a 
Principal Debtor Does Not Discharge aSolidarity Surety, 49 Tul. L. Rev. 1187 (1975). 

185. 371 So. 2d 755 (La. 1979). 
186. Aiavolasiti, 371 So. 2d at 758. 
187. Aiavolasiti also grafted a jurisprudential exception onto the requirements of old La. Civ. 

Code art. 3058 (1870); Aiavolasiti held that "solidary sureties" need not pay as a result of lawsuit 
in order to obtain contribution from a co-surety. 371 So. 2d at 755. 

188. See Liberty Farms v. Miller, 216 La. 1023,45 So. 2d 610 (La. 1950); Ericksen, Krentel and 
Barrn v. Pizzolato Ford-Lincoln-Mercury, Inc., 432 So. 2d 386 (La. App. ist Cir. 1983). 

189. La. Civ. Code art. 3037 provides: 
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ments to Article 3037 contain an example illustrating the effects of this article, 
several additional examples may be helpful. 

Example No. ) 

Creditor advances money to Debtor, a corporate entity. Four of the 
corporation's shareholders sign a single "continuing guaranty" in which 
each state that each is bound "in solido" with each other and with the 
*Debtor. The Creditor then releases the Debtor and then attempts to hold 
the sureties liable. 

Result: All sureties are released. The Creditor can collect nothing
° from any of the sureties. ' 9 Despite the solidary language in the 

continuing guaranty document, the fact that the document is labelled a 
"continuing guaranty" and the reference to a guarantee of the debt of 
another shows that all parties know that the "principal cause" of the 
contract with the Creditor is to guaranty performance of the obligation 
of another.'9 ' The Creditor may not hide behind the language of 
solidarity which the Creditor has inserted into the continuing guaranty. 

Example No. 2 

The facts are the same as Example No. 1, except here the Creditor has 
transferred the principal obligation to Creditor 2. The transfer of the 
principal obligation carries with it all of the accessories to the principal 
obligation," 2 including the continuing guarantees of Sureties 1 and 2. 

Result: Creditor 2 may not treat the sureties as solidary obligors. The 
fact that the document was labelled "continuing guaranty" shows that 
it is accessory in nature, despite the language of solidarity contained in 
the document itself. 

Example No. 3 
The Creditor advances money on a note signed by X, Y, and Z as 
comakers." 3 The purpose of the loan is to put money into X's hands. 

One who ostensibly binds himself as aprincipal obligor to satisfy the present or future 
obligations of another is nonetheless considered a surety if the principal cause of the 
contract with the creditor isto guarantee performance of such obligations. 

A creditor in whose favor asurety and principal obligor are bound togeher as principal 
obligors in solido may presume they are equally concerned in the matter until he clearly 
knows of their true relationship. 

Given the rule of La. Civ. Code art. 3037, loose language in cases after 1987 that refer to sureties 
as "solidary obligors" appear to be erroneous. Cf Commercial Nat'l Bank v. Pipe Sales of 
Shreveport, Inc., 600 So. 2d 130 (La. App. 2d Cir. 1992); Azar v. Shilstone, 607 So. 2d 699 (La. 
App. 4th Cir. 1992). 

190. This example tracks the facts in Louisiana Bank & Trust Co., Crowley, La. v. Boutte, 309 
So. 2d 274 (La. 1975); as can be seen, the results under Article 3037 differ fromn the result in Boutte. 

191. La. Civ. Code art. 3037. 
192. La. Civ. Code art. 2645. 
193. The facts of this example are suggested by Bourg v. Wiley, 398 So. 2d 13 (La. App. 4th 
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Result: If the Creditor knows of X, Y, and Z's relationship, and the 
Creditor knows that X is going to use the money and not share it with 
Y or Z, then despite the fact that all three have signed a note as co-
makers and appear to be "ostensibly" bound as principal obligors, the 
Creditor's knowledge of their true relationship precludes treating them 
as solidary obligors, notwithstanding the fact that the note may contain 
solidary language." The Creditor must treat X as principal obligor 
and Y and Z as sureties. 

Example No. 4 

The facts are same as in Example No. 3, except the Creditor transfers 
the note to Creditor 2, who has no knowledge of the relationship among 
X, Y, and Z. 

Result: Since the note appears on its face to contain the signatures of 
three co-makers, and assuming Creditor 2 has no knowledge of the 
relationship between X, Y, and Z, Creditor 2 may "presume" they are 
equally concerned in the matter "until he clearly knows of their true 
relationship.'"9 Therefore, Creditor 2 may treat* all three as co-
makers. 

X. THE UNUSUAL PROBLEM OF GREEN GARDEN 

Boutte and Aiavolasitiwere not the only reasons that, prior to the 1987 Civil 
Code revisions, the area of suretyship was in flux in Louisiana. The third of the 
great triumvirate of problem suretyship jurisprudence came in First National 
Bank ofCrowley v. Green Garden ProcessingCo.'96 There, a creditor released 
several sureties and attempted to hold the remaining surety liable for 100% of 
the debt. Although the supreme court decided Green Garden only a few years 
after the other two cases, the majority opinion in Green Garden does not contain 
a single citation to either of the earlier decisions. Resting not upon concepts of 
"solidary suretyship" (as articulated by Boutte) or upon a surety's contribution 
rights against co-sureties (as discussed in Aiavolasiti), the court in Green Garden 
merely referred to the Civil Code obligation article and the parties' ability to 
enter into enforceable contracts. 

The Green Garden holding was that a creditor who releases one surety may 
still hold remaining sureties liable for 100% of the outstanding principal 
obligation with no reduction for the virile share of the released surety.'" Of 
course, a creditor can collect no more than the obligation owed by the debtor. 

Cit. 1981). 

194. La. Civ. Code art. 3037. 
195. Id. 
196. 387 So. 2d 1070 (La. 1980). 
197. Id. at 1074. 
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Interestingly, a reading of the contractual provision relied upon by the court for 
its holding seems to raise questions about whether the court's interpretation 
accorded with the parties' intent, for the clause appears to allow the creditor to 
release other sureties without notice to the remaining surety, but it says nothing 
specifically about the impact of such a release. 9 Nonetheless, given the 
court's reading of the suretyship contract, the result of the ca;e was to treat a 
surety as if he were at all times the sole surety, ignoring the existence of other 
sureties who had obligated themselves to the creditor and with whom the creditor 
could deal independently of and without consultation with the debtor or the 
remaining surety. 

Perhaps in response to the decision, most commercial continuing guarantee 
agreements in Louisiana contain clauses that expressly incorporate the holding 
of the case and allow the creditor to release collateral and sureties without notice 
to the remaining surety without impacting the remaining sureties responsibility 
for 100% of the outstanding principal obligation.'" 

The case was decided prior to the amendments to Civil Code article 
1892;' today, this article mandates that the release of a surety benefits the 
other sureties by reducing their obligation to the creditor in an amount equal to 
the virile share of the released party. There is no express reference to Green 
Garden in either the revisions to the obligation articles or the suretyship articles, 
and it is unknown at the present time whether courts will hold that legislative 
changes that have occurred will cause judges to reconsider the holding of the 
case. One view is that parties may always contract concerning their relationships 
if the contract does not violate public policy; under this view, since sole sureties 

198. The provision in the continuing guarantee read: 
The Bank may, one or more times in its judgment grant extensions, take and surrender 
securities, accept compositions, release or discharge indorsers, guarantors or other parties, 
grant releases and discharges generally, make changes of any sort whatevrr in the terms 
of the contract or manner of doing business with the debtor and with other parties and 
securities in relation thereto without notice to the undersigned, such notice being hereby 
specifically waived. 

Id. at 1072 n.3. There is a distinction that could be drawn between actions that can be taken without 
notice, and the impact of actions. For example, under Civil Code article 3051, a surety may pay a 
creditor without notice to the debtor; however, if this occurs, the ability of the surety to collect from 
the debtor through subrogation may be nullified if the debtor had a defense to the principal 
obligation. See the discussion of "The Surety Versus The Debtor-What Are The Surety's Rights 
and the Debtor's Obligations," supra Part VII. 

199. An example of such contractual language is: "Inow waive any notice of any action by the 
Creditor, whether done once or more times, to: alter, increase, lessen, or change the debt in any 
manner, change any payment terms or due date(s); change or alter the interest rate; release, in whole 
or in part, any collateral, security or other parties, including but not limited to the Debtor and other 
guarantors and sureties; or to make any other amendments, changes, or alterations of the debt or any 
document or agreement relating to the debt. Iagree that none of these actions by the Creditor shall 
in any way lessen or diminish my liability (either in absolute dollars or as apercentage) for the debt 
this suretyship secures." 

200. As amended by 1984 La. Acts No. 331, § 1. 
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are always liable for the full extent of their obligation, and since a debtor or 
creditor may always obtain additional sureties without notice to the first surety, 
there is no harm in having every surety agree to be treated as if he or she were 
the sole surety. A contrary argument would be that the 1987 revisions to the 
Civil Code suretyship articles require a creditor to look to the substance of the 
relationships, not to their form."°' To allow a creditor to draft a suretyship 
agreement in such a way that a surety is always bound for the full amount of the 
debt, regardless of the creditor's own actions in releasing other sureties and 
impairing the remaining sureties' rights of contribution, would be to allow the 
creditor to treat the remaining surety as the functional equivalent to the debtor, 
thereby elevating the form of the transaction over the substance of the surety as 
a secondarily liable party. No reported case has yet directly addressed this issue; 
how the courts deal with it in the future will be instructive. 

XI. INTERRUPTION OF PRESCRIPTION 

If a suretyship is co-extensive with the principal obligation-that is, if it is 
unlimited in time, as in the case of a "continuing guaranty"0 2-then the 
creditor's claim against the surety will depend upon interruption of prescription 
on the principal obligation. If the principal obligation prescribes, the accessory 
suretyship contract falls and is unenforceable.0 3 

A surety who acknowledges the principal obligation can interrupt prescrip-
tion on the principal obligation, thereby impacting the debtor.2 4 

XII. TERMINATION OF SURETYSHIP 

Since suretyship must be a written contract,20 parties may agree in writing 
concerning the method of terminating the relationship.2" For example, if the 

201. La. Civ. Code art. 3037. 
202. The law iswell.settled that acontinuing guaranty which has no expiration date remains in 

force until revoked by the guarantor, expressly or impliedly, or until its effectiveness is extinguished 
in some other mode recognized by law. Bonura v. Christiana Bros. Poultry Co. of Gretna, 336 So. 
2d 881 (La. App. 4th Cir.), writs refused, 339 So. 2d 1i,26 (1976); see also Magnolia Petroleum 
Co. v. Harley, 13 So. 2d 84 (La. App. 2d Cir. 1943). 

203. La. Civ. Code art. 3060. The new Article 3060 is based upon results in Louisiana case law 
such as Gilbert v. Meriam, 2 La. Ann. 160 (1847), and J.R. Watkins Co. v. Lewis, 16 So. 2d 495 
(La. App. 2d Cir. 1944). 

204. See La. Civ. Code art. 3060; La. Civ. Code art. 3060 cmt. c. 
205. La. Civ. Code art. 3038. 
206. La. Civ. Code art. 3061 provides that a "surety may terminate the suretyship by notice to 

the creditor." Since "notice" is not defined in this article, it is certainly in furtherance of the public 
policy requirement of a written suretyship agreement that the parties may put in writing the form or 
manner of notice required. Given the fact that many suretyship agreements are given to financial 
institutions that are large organizations, it behooves both the creditor and the surety to know precisely 
how a termination is to be accomplished. 
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parties agree that a certain form of written notice is required to terminate the 
suretyship, that contractual format must be followed." 7 

If the parties have contemplated some type of continuing relationship, 
however, a surety may not seek cancellation of the suretyship obligation in the 
middle of that relationship.20 ' For example, if a surety has guaranteed funds 
advanced by the creditor for the construction of the debtor's house, the surety 
may not give notice in the midst of construction that he wishes to cease being 
a surety, for "[t]he termination does not affect the surety's liability for ... 
obligations the creditor is bound to permit the principal obligor to incur at the 
time the notice is received, nor may it prejudice the creditor or principal obligor 
who has changed his position in reliance on the suretyship."' 9 

Although suretyship is a heritable obligation, the creditor's knowledge of the 
surety's death is equivalent to a termination of the suretyship."' 

XIII. CONCLUSION 

Now that it has been almost a decade since the January, 1988 effective date 
of the 1987 revisions to Civil Code articles on suretyship, it appears that the 
revision process has been a success. The extensive litigation that used to occur 
concerning suretyship agreements seems to have been reduced, the rules have 
been simplified and are predictable, and the Code again re-emphasizes that it is 
the substance of the transaction, not the form of the suretyship agreement, that 
is controlling. While there are many other areas related to suretyship that are not 
dealt with in this article,2 "' it is hoped that the exposition provided has been 
a useful overview to students and practitioners alike. 

207. See Bonura v. Christiana Bros. Poultry Co. of Gretna, 336 So. 2d 881 (La. App. 4th Cir.), 
wrlts refused,339 So. 2d 11, 26 (1976). 

208. La. Civ. Code art. 3061. 
209. Id. 
210. Id. 
211. Areas that this article does not cover in detail include: the relationship between the 

suretyship articles and the rules of Louisiana Commercial Laws, La. R.S. 10:1-101-8-511 (1983 and 
Supp. 1996); the right (or lack of right) of a surety to claim a benefit of the D.eficiency Judgment 
Act, La. R.S. 13:4106-4108.3 (1991); the definition of "debtor" under the Louisiana Commercial 
Laws, La. R.S. 10:1-201 (1983); and the rights (or lack of rights) of sureties in executory process 
proceedings. 
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