








KENT A. LAMBERT

G. Pivate Settlements

1. Attempting to Settle with Class Representatives Alone

A significant, though ancillary, facet of class action settlement practice
concerns attempts by the defendant to enter into private settlements, either with the
class representatives or with absent prospective class members. In the former
context, settlement is sought only with the named representatives, without
purporting to bind any absent class members. At first blush, Rule 23(e) might seem
superfluous in this setting, since settlement is not sought with the class. Hence,
prejudice to absent class members-a principal concern underlying Rule
23(e)-ought not to be a big problem, especially in cases where the settlement is
proposed pre-certification. Upon closer scrutiny, however, it is clear that Rule
23(e) should apply, and the courts have so held.

To begin, it must be remembered that Rule 23(e) is concerned with preventing
abuse of the class action device, as well as protecting absent class members. It
takes little imagination to envision a situation where claimants seek to exploit the
threat of an all-or-nothing class action lawsuit to exact an excessive settlement,
possibly at the expense of similarly situated absent class members who are now left
to sue a poorer defendant on their own behalf. For this reason, courts have long
held that approval of such settlements is mandatory under Rule 23(e).2® There is
always the risk that representatives suing a defendant with limited funds will be
tempted to take a larger individual settlement through an early, private settlement
rather than waiting for a smaller payout as part of a class-wide settlement. If there
is a risk of insolvency of the defendant, the representative plaintiffs resemble
creditors seeking preferential treatment from a failing debtor. Since the
representative plaintiffs assume a fiduciary relationship with the absent putative
class members, such conduct is plainly improper.2"'

In addition, the other principal aim of Rule 23(e)-protecting absent class
members-is also implicated by private settlements with putative class
representatives. As one early decision explained: "The very bringing of a class
action, especially where counsel are known to be skilled in the field, may deter the
institution of suits by members of the ostensible class. The passage of time may
impair or defeat the rights of others thus deflected from acting for themselves."2 2

Again, this concern is consistent with the fiduciary obligations of class

200. See, e.g., Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 42 F.R.D. 324, 328 (E.D. Pa.

1967) ("[Nbo litigant should be permitted to enhance his own bargaining power by merely alleging that
he is acting for a class of litigants."); see also Burgener v. California Adult Auth., 407 F. Supp. 555,

560 (N.D. Cal. 1976); Moreland v. Rucker Pharmacal Co., 63 F.R.D. 611, 614 (W.D. La. 1974).
201. See, e.g., Diaz v. Trust Territory ofPac. Islands, 876 F.2d 1401,1408 (gth Cir. 1989) (citing

Newman v. Stein, 464 F.2d 689 (2d Cir.), cert. denied, 409 U.S. 1039, 93 S. Ct. 521 (1972)). In
Louisiana, the guiding civilian concepts can be found within the Civil Code articles governing the
revocatory action.

202. Muntz v. Ohio Screw Prods., 61 F.R.D. 396, 398 (N.D. Ohio 1973) (quoting Rothman v.
Gould, 52 F.R.D. 494,496 (S.D.N.Y. 1971)).
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representatives to assert and promote the interests of all absent putative class
members. 3

Rule 23(e), of course, requires both court approval of the settlement andnotice
to all members of the class in such manner as the court directs. Some courts have
taken this language to require that notice of individual settlements with class
representatives be given to absent class members in all cases.2' The vast majority
of the cases, however, have refused to impose a per se rule with respect to notice
of such private settlements, allowing the courts to exercise their discretion to forego
notice where it is unnecessary to ensure that the purposes of Rule 23(e) are
served.2 5 Many of these cases appear to base this conclusion upon questions as to
whether Rule 23(e) applies at all where absent class members are not to be bound
by the proposed settlement. This reasoning, as noted above, is flawed; nonetheless,
the discretion vested in the district court under Rule 23(e) with respect to notice
ought to allow a judge to forego notice in cases where it appears unnecessary to
promote the goals of the rule. It is possible to envision situations where notice
could unnecessarily impede a proposed settlement (a favored means for resolving
the parties' disputes),2os impose unjust costs upon litigants,2°7 and/or invite abuse.Os

Regardless, if the court believes that there is reason to be concerned about possible
collusion or some sort of prejudice to absent class members, then notice must be
provided. Failure to do so may require that the settlement be vacated if collaterally
attacked by an absent class member.2' 9

Once the class action has been certified, an entirely different situation arises.
Courts will not approve of a private settlement with the representatives without

203. The court may not assume that, merely because they did not intervene or otherwise take any
active interest in the class action, the absent members did not rely upon the pendency of the class
demand and on that basis delay acting on their own behalf:

A class member has no duty to intervene, opt out, or take any other action regarding a class
action until the class has been certified and notice of class membership sent. The district
court erred in concluding that a lack of action by the class indicated a lack of reliance on the
filing of the class action.

Diaz, 876 F.2d at 1410 (citing American Pipe & Const. Co. v. Utah, 414 U.S. 538, 552, 94 S. Ct. 756
(1974)). Because of the deference given by the law to the act offling documents into the public record,
this result would seem inevitable.

204. See, e.g., Papilsky v. Berndt, 466 F.2d 251, 257 (2d Cir.), cert. denied, 409 U.S. 1077, 93
S. Ct. 689 (1973); Pittson Co. v. Reeves, 263 F.2d 328, 330 (7th Cir. 1959); Rothman, 52 F.R.D. at
496; see also Banks v. Lockheed-Georgia Co., 46 F.R.D. 442 (N.D. Ga. 1968); Muntz, 61 F.R.D. at
398 (holding that court could approve private pre-certification settlement with class representatives
without notice "only if it determines that this particular settlement is an exception to the notice
requirement").

205. See, e.g., Simerv. Rios, 661 F.2d 655,666(7th Cir. 1981), cert. denied, 456 U.S. 917,102
S. Ct. 1773 (1982); Shelton v. Pargo, Inc., 582 F.2d 1298, 1314-16 (4th Cir. 1978); Berse v. Berman,
60 F.R.D. 414 (S.D.N.Y. 1973); see also Diaz, 876 F.2d 1408-11; Glidden v. Chromalloy Am. Corp.,
808 F.2d 621, 627 (7th Cir. 1986); Michael A. Almond, Settling Rule 23 Class Actions At the Pre-
Certification Stage: Is Notice Required?, 56 N.C. L. Rev. 303, 317-31 (1978).

206. See, e.g., Shelton v. Pargo, Inc., 582 F.2d 1298 (4th Cir. 1978); Magana v. Platzer Shipyard,
Inc., 74 F.R.D. 61 (S.D. Tex 1977).

207. See, e.g., Austin v. Pennsylvania Dep't of Corrections, 876 F. Supp. 1437 (E.D. Pa. 1995);
see also Baham v. Southern Tel. & Tel. Co., 55 F.R.D. 478 (W.D. La. 1972).

208. See, e.g., Simer, 661 F.2d at 665-66.
209. See Diaz, 876 F.2d at 1410-11; see also Pittson Co., 263 F.2d at 330-31.
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notice to absent class members, inviting them to intervene in order to continue the
litigation"' or without some equivalent guarantee that an adequate representative
will remain to continue the litigation."' Obviously, the desire of a class
representative to settle is clearly relevant to his or her adequacy as a class
representative. The timing of the representative's withdrawal should also be
carefully scrutinized to ensure against collusion or other prejudice to the absent
class members. 2

The foregoing analysis ought to apply regardless of whether the settlement is
presented in terms of a request for approval of settlement, or a request for a
voluntary dismissal pursuant to a settlement. Furthermore, litigants should not be
permitted to avoid Rule 23(e) merely by seeking to peel away the class action
elements of a suit before settlement, as through a Rule 15 amendment deleting the
class action demand," or even through more subtle conduct, such as foregoing
timely submission of a request for certification. Indeed, if done to avoid Rule 23(e)
in collusion with the defendant, such practice comes close to a fraud on the court.

2. Settlement with Absent Class Members

Defendants may also approach class actions by attempting to negotiate private
settlements with absent class members. If done pre-certification, the defendant may
hope that enough class members can be weeded out to frustrate certification by
making joinder a feasible alternative. Not only may the defendant thus be able to
push for favorable terms with absent class members who have not had their
expectations colored by direct conmmuications with zealous class counsel, this
alternative-because it does not affect the interests of non-settling class
members-will not trigger Rule 23(e)'s approval and notice requirements.""

Of course, the strategic advantages of this approach to defendants also opens
the window to potential abuse. Unsupervised communications between defense,
counsel and absent class members could become an occasion for misleading
representations to unrepresented layman. In addition, some members of the
plaintiffs' bar have complained that allowing defendants a free hand to weed out
class members perceived to have the least interest in the litigation could become a
means of stripping the utility of class-action procedure. This may be true
particularly in cases where a class action is being utilized to pursue claims that
individuals acting alone might not have a sufficient motive to prosecute, such as is
the case with many consumer-interest suits.

210. See. e.g., Rothman v. Gould, 52 F.R.D. 494,496 (S.D.N.Y. 1971).
211. See, e.g., Milonas v. Amerada Hess Corp, 25 Fed. R. Serv. 2d (CBC) 738 (S.D.N.Y. 1977).
212. See Kincade v. General Tire & Rubber Co., 635 F.2d 501 (5th Cir. 1981); see also, e.g.,

Hanzley v. Blue Cross, Inc., 1989-1 Trade Cas. (CCH) 68,604, at 61,190 (W.D.N.Y. Mar. 30,1989).
213. See, e.g., Yaffe v. Detroit Steel Corp, 50 F.R.D. 481,483 (N.D. ll. 1970).
214. See, e.g., Christensen v. Kiewit-Murdock Inv. Corp., 815 F.2d 206 (2d Cir.), cert. denied,

484 U.S. 908, 108 S. Ct. 250 (1987); In re General Motors Corp., Engine Interchange Litig., 594 F.2d
1106, 1138 (7th Cir.), cert. denied, 440 U.S. 870, 100 S. Ct. 146 (1979); Moreland v. Rucker
Pharmacal Co., 63 F.R.D. 611 (W.D. La. 1974).
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Responding to the former concern, most courts have concluded that there are
ethical constraints upon the ability of defense counsel to engage in ex parte
communications with absent putative class members, even pre-certification. 2"'

Rules 3.4, 4.2, and 8.4 of the Louisiana Rules of Professional Conduct impose
significant constraints upon such communications in any case arising in Louisiana.
However, a flat bar against such communications has been held by the U.S. Fifth
Circuit to violate the First and Fourteenth Amendments to the United States
Constitution."6 The second concern-focused upon preserving the utility of class-
action procedure-has not been well received in the jurisprudence. '  The
reasoning behind these decisions seems sound.18

One final issue, although somewhatbeyond the scope of this article, concerns
individual settlements in mass tort litigation involving the use of mandatory punitive
damages classes. Presumably, even with respect to a "mandatory" class, private
individual settlements should be permissible. However, allowing such settlements
would seem to presuppose that the settling defendants will be able to claim some
sort of credit, or offset, against any punitive class award based on allocated
"punitive damages" included in a settlement.2"9

I. CLASS ACTION SETHLEMENTS IN THE LOUISIANA STATE COURTS

The class action rules in the Louisiana Code of Civil Procedure, as amended
by Acts 1997, No. 839, § 1, address the settlement of class action lawsuits at two
places, Article 594 and Article 591(B)(4). Article 594 is the principal provision
governing the compromise of class actions. Although clearly rooted in Federal Rule
of Civil Procedure 23(e) and the federal jurisprudence interpreting that rule, Article
594 both expands upon and modifies the federal rule and the practice under it.
Article 591(B)(4) implements a proposal advanced, but ultimately tabled, by the
Federal Rules Advisory Committee to amend Rule 23(b) specifically to provide for
settlement classes. In the wake of Amchem and Oritz, this latter provision may
prove to be one of the more significant procedural changes to Louisiana law in the
past decade. Clearly, it is an open invitation to class counsel increasingly frustrated

215. See, e.g.,Kleinerv. FirstNat'l Bank ofAtlanta, 751 F.2d 1193,1203(1l thCir. 1985); Bower
v. Bunker Hill Co., 689 F. Supp. 1032 (E.D. Wash. 1985); Resnick v. American Dental Assoc., 95
F.R.D. 372 (N.D. 1I 1982); see also Fulco v. Continental Cablevision, Inc., 789 F. Supp. 45 (D. Mass.
1992).

216. Bernard v. Gulf Oil Co., 619 F.2d 459,477 (5thCir. 1980) (en banc), aff'd, 452 U.S. 89,101
S. Ct. 2193 (1981); see also Cada v. Cost Line, Inc., 93 F.R.D. 95 (N.D. Ill. 1981).

217. See, e.g., Weight Watchers of Philadelphia, Inc. v. Weight Watchers Int'l, Inc., 455 F.2d 770,
773 (2d Cir. 1972).

218. See id. ("We are unable to perceive any legal theory that would endow a plaintiff who has
brought what would have been a "spurious" class action under former Rule 23 with a right to prevent
negotiation of settlements between the .. other potential members of the class who are of a mind to
do this....").

219. See In re Asbestos Sch. Litig., 104 F.R.D. 422,438 (E.D. Pa. 1984), aff'd in part. vacd in
part, 789 F.2d 996 (3d Cir.), cert. denied, 479 U.S. 852, 915, 107 S. Ct. 182, 318 (1986).
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by federal hostility to mass tort and similarly aggressive class actions to try their

luck before our state courts.' 0

A. Article 594

1. Paragraph (A): Approval and Notice Requirements

Pursuant to Article 594(A)(1), "[a]n action previously certified as a class action

shall not be dismissed or compromised without the approval of the court exercising

jurisdiction over the action."' This general language tracks Rule 23(e), and is

consistent with Louisiana law prior to the 1997 amendment of Article 59 4 .'

Article 594(A)(2) provides that "[n]otice of the proposed dismissal of an action

previously certified as a class action shall be provided to all members of the class,

together with the terms of any proposed compromise that the named parties have

entered into. Notice shall be given in such manner as the court directs. " ' This

subsection also tracks Rule 23(e), which provides that 'notice of the proposed

dismissal or compromise shall be given to all members of the class in such manner

as the court directs."'

Despite the obvious similarities between Subsections (1) and (2) of Article

594(A) and Rule 23(e), there are a few noteworthy distinctions. The first significant

demarcation is the explicit limitation of the approval and notice requirements to

actions "previously certified as a class action," instead of "class actions" generally,

as is the case under Rule 23(e). This refined language must be read in tandem with

Article 591 (B)(4), which unlike Rule 23 expressly provides for the certification of

settlement classes. So read, it appears that Article 594(A) mandates court scrutiny

and notice of any settlement on behalf of a certified class, while it exempts pre-

220. See Elizabeth J. Cabraser, Life After Amchem: The Class Struggle Continues, 31 Loy. LA.

L. Rev. 373, 386-94 (1998) (discussing migration of class actions from federal to state court); Class

Actions: High Court's Amchem Ruling Raises Issues on Scope of Class Settlements, Panelists Say, 66

U.S.L.W. 2122 (Aug. 26, 1997) (predicting that "Amchem will accelerate the trend of bringing class

actions in state courts"); Resnik, supra note 106, at 842-43; John C. Coffee Jr., After the High Court

Decision in Anichem Products Inc. v. Windsor, Can a Class Action Ever Be Certified Only for the

Purpose of Settlement?, Nat'l LJ., July 21, 1997, at B4 ("The migration of class actions to state courts,

which began in the wake of the Private Securities Litigation Reform Act of 1995, is also likely to

accelerate after Amchem."). Louisiana practitioners can attest to this trend first hand, as is exemplified

by the migration of the class action suit de-certified by the Third Circuit in In re General Motors Corp.

Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768 (3d Cir. 1995) (rejecting proposed

nationwide settlement ofproduct liability class action concerning General Motors pickup trucks), which

re-appeared, in almost identical terms, in Louisiana shortly thereafter. See White v. General Motors

Corp., 718 So. 2d 480 (La. App. 1st Cir. 1998); see also Edward F. Sherman, Class Action Practice

in the Gulf South, 74 Tul. L. Rev. 1603, 1604 nn.l-2 (2000) (discussing the migration of class action

litigation to Louisiana, Texas, and Alabama).
221. La. Code Civ. P. art. 594(AX).
222. See, e.g., Verdin v. Thomas, 191 So. 2d 646,651-52 (La. App. 1st Cir. 1966).

223. La. Code Civ. P. art. 594(AX2) (emphasis added). As discussed elsewhere, the discretion

afforded under the second sentence of this Article may well allow district courts to dispense with notice

altogether in certain circumstances. See supra notes 204-209 and accompanying text.
224. Fed. R. Civ. P. 23(e).
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certification, individual settlements with class representatives, presumably even
where they will result in the dismissal of the putative class action. 22

If Article 594(A) is interpreted as exempting individual settlements with class
representatives from the article's notice and approval requirements, it would
represent a marked departure from federal practice."6 As noted above, federal
courts have long construed Rule 23(e) as mandating judicial scrutiny of individual
settlements with. putative class representatives in order to prevent the manipulation
of the class devise to extort unjust settlements at the expense of absent class
members.2 Similarly, although subject to the courts' discretion," notice of pre-
certification, individual settlements with class representatives is also generally
required to ensure that absent class members are not prejudiced by the dismissal of
a class action which they are relying upon to advocate their rights and interests.229

The same concerns are triggered by attempts to amend pleadings to excise class
demands, whether directly or through an unopposed exception of misjoinder, if
undertaken to facilitate individual settlements with putative class representatives.
The potential for abuse of the class action device in the context of pre-certification
settlements with the named representatives is troubling and there is no obvious
justification for carving out such settlements from the approval and notice
requirements applicable under Article 594(A) to class-wide settlements.

While Subsections (1) and (2) of Article 594(A) somewhat narrow the scope
of the approval and notice requirements under the source federal rule and
jurisprudence, Article 594(A)(2) expands on the notice requirements under Rule
23(e) by expressly mandating both notice of the settlement and of the terms of the
compromise, while preserving the court's discretion otherwise to regulate the
method and contents of the notice. Nevertheless, federal practice in this area should
continue to provide guidance to the Louisiana courts, ' "e both with respect to what
should be included in settlement notices and with respect to how that notice should
be given." As he federal jurisprudence illustrates, the minimum information now
expressly required to be present in notices under Article 594(A)(2) ought to be
included in any event. Ordinarily, notice should be supplemented with such details
as the time and place of the fairness hearing, directions on how to obtain additional

225. Similarly, ina case such as Speaks v. New York Life Ins. Co., 693 So. 2d 340 (La. App. 4th
Cir. 1997), wherein the court struggled with the adequacy of "informal" notice to putative class
members of the dismissal of a class action demand by amendment of the named plaintiffs' petition, the
result is now much easier: in the absence of prior certification, dismissal requires neither notice nor
court approval (absent requirements imposed under other provisions, such as La. Code Civ. P. art.
1151).

226. See supra Part I(GXI).
227. See. e.g., Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 42 F.R.D. 324,328 (E.D. Pa.

1967) ("No litigant should be permitted to enhance his own bargaining power by merely alleging that
he is acting for a class ... !).

228. See, e.g., Magana v. Platzer Shipyard, Inc., 74 F.R.D. 61,67-68 (S.D. Tex. 1977).
229. See supra notes 204-209 and accompanying text; see also, e.g., Diaz v. Trust Territory of

Pac. Islands, 876 F.2d 1401, 1410 (9th Cir. 1989).
230. See Billieson v. City of New Orleans, 729 So. 2d 146, 152 (La. App. 4th Cir. 1999).
231. See supra Part (D).
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information, procedures for objecting, and an explanation of the reasons for the
settlement, including the risks and potential benefits to class members that would
attend the continuation of the action. 2 While the parties are not obligated to
exhaust all possible means of identifying and giving notice to class members,233

reasonable efforts must be fully pursued on both counts.'

2. Preliminary Approval

Article 594, like Rule 23(e), does not expressly contemplate preliminary

approval of the proposed settlement as a prerequisite to the issuance of notice.
Nonetheless, obtaining preliminary approval for a proposed class action settlement

is common practice in the state courts already, and that practice should be

continued. Even if a trial court were willing to agree to dispense with this

preliminary inquiry, the parties themselves would be well advised to pursue input

from the court as early in the process as possible." s A preliminary hearing or

conference is not only useful to avoid waste and to help educate the court, but it is

also an excellent opportunity for the parties and the court to resolve logistical

details concerning notice, objections, and the like. The Complex Litigation Bench

Book for Judges, published by the Committee on Complex Litigation through the

Louisiana Supreme Court, specifically contemplates a preliminary hearing for

exactly these reasons." Moreover, as noted above, approval is often granted with

no formal hearing even at the federal preliminary level.237 The Complex Litigation

Bench BookforJudges describes the appropriate inquiry at this stage as follows:

Proposed settlements are presented to the trial judge for review and

preliminary approval. If a case is being settled without substantial

232. See also State of Louisiana, Complex Litigation Bench Book for Judges 3-22 (1997) C'lf the

trial judge preliminarily approves the proposed settlement, be/she then goes to the second step and

orders that all class members be given notice of the proposed settlement and their right to appear at the

hearing thereon to make their objections.") (hereinafter Louisiana Bench Book for Judges]. Cf. La.

Code Civ. P. art. 594(B) (requiring that members of the class be permitted an opportunity to be heard

at fairness hearing, thereby at least implicitly requiring that adequate notice of the hearing and minimal

information about the process for objecting and being heard be included in the noticeto class members);

Louisiana Bench Book for Judges 3-22 (stating that properly noticed fairness hearing is required by due

process).
233. See, e.g., Bums v. Elrod, 757 F.2d 151, 154 (7th Cir. 1985).

234. See supra note 33 and accompanying text.

235. The expense and burden of providing notice and proceeding with the full fairness hearing

would be futile in cases in which the terms of settlement are facially unsatisfactory.

236. See Louisiana Bench Book for Judges, supra note 232, at 3-22.

237. Ordinarily, the parties should at a minimum supply the court with joint statement setting forth

the terms of the settlement and briefs, incuiding supporting documentation and affidavits, sufficient to

make a prima facie case for the fairness, reasonableness, and adequacy of the settlement. Id. at 5.

238. The Complex Litigation Bench Book for Judges is the fruition of an extended project by the

Louisiana Supreme Court and the Judicial Counsel. Overall, it provides an extremely useful and

practical overview of complex litigation practice in the state. The Bench Book was published prior to

the 1997 amendments to Articles 591-597 and, hence, is somewhat dated at places; nonetheless, it

remains useful and instructive on most issues.
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litigation, the judge should satisfy him/herself that there has been no
collusion in confecting the settlement. In considering whether the
settlement should be approved, the court should be satisfied that it
represents the results of an "arm's length" bargain that appears fair and
reasonable and within the range of probable judicial approval.""

After examining the same core factors that it must consider at the formal
fairness hearing, the court should preliminarily approve or disapprove the
settlement. Again, it is perfectly appropriate for the court at this stage to notify the
parties ofparticular provisions in the proposed settlement that it finds troubling, and
even to explain to them what changes the court feels would be necessary to gain
final approval of a proposed agreement that the court is nonetheless prepared
preliminarily to approve.'e Of course, preliminary approval is not a mandatory
prerequisite to obtaining a definitive ruling from the court at a fairness hearing, and
the parties are thus free to force the issue should they deem that to be appropriate.

3. Paragraph (B): The Fairness Hearing

Article 594(B) provides that:

After notice of the proposed compromise has been provided to the
members of the class, the court shall order a hearing to determine whether
the proposed compromise is fair, reasonable, and adequate for the class.
At such hearing, all parties to the action, including members of the class,
shall be permitted an opportunity to be heard.24

Under this article, a formal fairness hearing is expressly mandated. As noted
above, the practice of the federal courts is to conduct a formal hearing in almost
every case where the dismissal or compromise of a class action is before the court.
However, Rule 23(e) does not mandate this'procedure, and a formal hearing is not
always afforded to the parties."4 Although an amendment to Rule 23(e) that would
have mandated a hearing in all cases was proposed, 3 it was subsequently tabled by
the Advisory Committee. Nevertheless, the proposal was evidently picked up by
the redactors of Article 594.

As is true under Rule 23(e), the fairness hearing is not a "mini trial" on the
merits of the class' claims; rather, the court is to concern itself merely with
determining whether or not the terms of the proposed settlement are within a
plausible range of results that the parties-faced with the uncertainties of
litigation-could reasonably have agreed to in the exercise of their business

239. Louisiana Bench Book for Judges, supra note 232, at 3-22.
240. See. e.g., In re California Micro Devices Sec. Litig.,No. C-94-2817-VRW, 1995 WL476625

(N.D. Cal. Aug. 4, 1995); Morales v. Turman, 569 F. Supp. 332 (E.D. Tex. 1983).
241. La. Code Civ. P. art. 594(B).
242. See. e.g., Malchman v. Davis, 706 F.2d 426,434 (2d Cir. 1983); Weinberger v. Kendrick,

698 F.2d 61,79 (2d Cir. 1982), cert. denied,464 U.S. 818,104 S. Ct. 77 (1983). Cf Saunders v. Naval
Air Rework Facility, 608 F.2d 1308, 1311-12 (9th Cir. 1979).

243. See Advisory Comm. Minutes, 167 F.R.D. at 565.
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judgment. The same factors and inquiries developed in the federal courts for

evaluating proposed settlements under Rule 23(e) can and should influence

Louisiana's state courts conducting fairness hearings under Article 594(B).2"

As is true under the federal case law, Article 594(B) entitles members of the

class to appear and be heard at the fairness hearing. Nonetheless, as is also true

under federal jurisprudence, it is entirely appropriate for courts to make this right

contingent upon the timely submission of written objections and reasonable

procedural steps."' Finally, the trial court should issue specific findings and

conclusions in its decision in order to facilitate appellate review.'

A decision approving a proposed class action settlement should be appealable

as a final judgment."' 7 However, an order denying approval of a class action

settlement probably should not be immediately appealable; instead, review should

be sought through the discretionary exercise ofappellate supervisoryjurisdiction. 2""

Despite the law's predisposition in favor of settlements, the decision by the trial

court to approve or disapprove of a proposed class action settlement is entirely

discretionary and, hence, should be reviewable only for the abuse of that

discretion.'"

4. Miscellaneous Provisions ofArticle 594

Article 594 reflects some other procedural refinements worthy of note. First,

pursuant to Article 594(C), "[t]he court shall retain the authority to review and
approve any amount paid'as attorney fees pursuant to the compromise of a class

action, notwithstanding any agreement to the contrary." Article 594(D) adds that

"[a]ny agreement entered by the parties to a class action that provides for the

payment of attorneys' fees is subject to judicial approval." Read together, these two

244. See supra Part I(E); see also, e.g., City of Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d

Cir. 1974); Parker v. Anderson, 667 F.2d 1204 (5th Cir.), reh"g denied, 671 F.2d 1378 (5th Cir.), cert.

denied, 459 U.S. 828, 103 S. Ct. 63 (1982); In re Corrugated Container Antitrust Litig., 643 F.2d 195

(5th Cir.), aftd, 659 F.2d 1322 (5th Cir. 1981), cert. denied, 456 U.S. 998, 102 S. Ct. 2283, 2308
(1982).

245. See supra notes 49-50 and accompanying text; see also Walsh v. Great At]. & Pac. Tea Co.,

726 F.2d 956 (3d Cir. 1983).
246. See, e.g., Piambino v. Bailey, 757 F.2d 1112,1139(11th Cir. 1985), cer. denied sub nom.

Hoffman v. Sylva, 476 U.S. 1169, 106 S. Ct. 2889 (1986).
247. In order for absent class members who received actual notice of the fairness hearing to

preserve standing to attack it on appeal, they should register their objections in accordance with the

procedure set forth in the notice. See supra notes 49-50 and 173-174. And, as is true in the federal

courts, "futility" should be no excuse for a class member's failure to object should the non-objector later

seek standing on appeal. An opt-out from the settlement class, however, should not be required and,

indeed, may well bar standing to challenge settlement approval on appeal. Id.

248. See supra Part (F); see also, e.g., Seigal v. Merrick, 590 F.2d 35, 37 (2d Cir. 1978).

However, given the likelihood of injustice from delay, in addition to the absence of any chance for

meaningful review on appeal, it would be unusual indeed for the appellate courts to decline to review
such rulings on a supervisory basis.

249. See supra note 60; see also In re Corrupted Container Antitrust Litig., 643 F.2d 195,218
(5th Cir.), a/Id by 659 F.2d 1337 (5th Cir. 1981).
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paragraphs provide welcome amplification and clarification to the federal
jurisprudence on the subject of judicial scrutiny of attorney fees in class action
settlements.' ° Under these provisions scrutiny should extend to the applications
submitted under "ceiling" and "clear sailing" agreements, as well as to settlement
agreements purporting to obligate the defendant to pay class counsel's fees
independent of(i.e., in addition to) those amounts to be paid into a common fund
for the benefit of class members."' Similarly, just because a defendant purports to
reserve the right to challenge class counsel's fee application (or the right to appeal
an award rendered on an unopposed application), careful scrutiny of class counsel's
fee application is still appropriate."'

Article 594(E) reiterates the provisions previously contained under former
Article 594(B), reconciling the approval and administration of common-fund
settlements with the Code of Civil Procedure's provisions governing the procedural
capacity of minors, interdicts, successions, and other incompetents or absentees.

B. Settlement Classes under the 1997 Amendments to Code of Civil Procedure
Article 591

Probably the most interesting change to the rules governing the settlement of
class actions effected by the 1997 revision to the Code of Civil Procedure's class
action articles does not even appear in Article 594. For this we turn to newly-
introduced Article 591(B)(4) which provides for the certification of Subparagraph
(B)(3) classes "for purposes of settlement" in any case where the threshold
requirements of Article 591 (A) are met-regardless of whether the requirements for
certification imposed under Subparagraph (B)(3) are also satisfied. This provision
was obviously lifted from a proposed amendment to Rule 23, advanced by the
Federal Rules Advisory Committee in 1996 in an attempt to clarify federal law in
this highly controversial area of class action practice."' The proposed amendment

250. See supra Part I(EXIXa).
251. See supra notes 82 and 85 and accompanying text.
252. Id. Mention should be made at this point of a related and evolving trouble spot with class

action fee awards-fee sharing agreements between class counsel. By way ofexample, the U.S. Second
Circuit expressly disapproved of a fee-sharing arrangement between class counsel. In this agreement
certain "deep-pocket" members of the plaintiffs' management committee agreed to front a large portion
of the class' litigation expenses in exchange for a three-fold return on investment out of any approved
fee award to be afforded priority over the fee claims of other class attorneys, who would then participate
in a pro rata distribution of the remainder of the funds allocated for attorneys' fees. In re "Agent
Orange" Prod. Liab. Litig., 818 F.2d 216,224 (2d Cir.), cert. denied sub nom. Schwartz v. Dean, 484
U.S. 926,108 S. Ct. 289 (1987). Inter alia, the Second Circuit was troubled by this agreement because
it provided for fees entirely unrelated to the services provided by the "investing" attorneys, and, more
importantly, because it presented an obvious conflict of interest between the influential constituency
of class attorneys and the class they represented. Id. at 223-24. Cf Brown v. Seimers, 726 So. 2d 1018
(La. App. 5th Cir. 1999). As noted above, other collusive practices between class counsel have recently
sparked arguments urging the extension of antitrust liability to certain anti-competitive arrangements
occasionally "negotiated" amongst purportedly competing plaintiffs' counsel.

253. See Civil Rules Advisory Conmittee, Draft Minutes, 167 F.R.D. 539,563 (1996) (explaining
that the amendment was designed to resolve the "newly apparent disagreement" between courts that
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to the Federal Rules, which provided for an identical result with respect to
"settlement classes" under Rule 23(b)(3), was tabled in the wake of the Supreme

Court's decision inAmchem.? In consequence, the federal approach to settlement

classes, as it has evolved under both Amchem and Ortiz, is somewhat distinct from
the approach established by the Louisiana legislature for state courts-a variance
that has the potential to become even more pronounced in the inmediate future.

Interestingly, the only reported Louisiana decision to address the use of
settlement classes under Louisiana law as it existed prior to the enactment of Article
591(B)(4) explicitly followed Amchem. In that case, the Louisiana First Circuit

Court of Appeal concluded that the requirements for certification under Article
591(B) had to be met in addition to those under Article 591(A) before a settlement
class could be approved as part of a proposed class action settlement."' Clearly,
this is no longer the law in Louisiana, although exactly how much of an influence
Amchem and its progeny will have in at least curtailing the potentially expansive
language of Article 591(B)(4) remains to be seen. Because the article speaks in
permissive terms only, it does not purport to strip trial courts of the discretion to

refuse certification to settlement classes even where the requirements of Article
591(A) are met. Therefore, it is recommended that courts use the requirements for
certification under Article 591(B)(3) to inform their scrutiny of any settlement class
proposed under Article 591(B)(4) in much the same way federal courts are
instructed to proceed under Amchem.

HI. WHERE DO WE GO FROM HERE?

Common wisdom says that power corrupts, and the class action is an
extraordinarily powerful tool. This procedure simultaneously vests class counsel

with sizeable leverage over the defendant and unprecedented authority to speak for
and bind masses of individuals without the immediate and direct accountability that
defines the traditional lawyer-client relationship. It should be of no surprise, then,
that class action settlements, like other areas of class action practice, have been an
occasion for abuse in the past. In turn, the proverbial pendulum, driven by
increasing criticism by the mass media and others, has begun to swing toward the

curtailment of the discretion of the parties and their counsel to fashion and
implement potentially sweeping class action settlements. The halcyon days in

permit settlement class actions even if the class could not be certified for trial, and the recent Third
Circuit decisions, citing Georgine v. Amchern Products, Inc., 83 F.3d 610,626 (3d Cir. 1996), aff'd on
other grounds sub nom. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 117 S. Ct. 2231 (1997); and
In re General. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 799 (3d Cir.
1995)).

254. See supra notes 108-114 and accompanying text.
255. • White v. General Motors Corp., 718 So. 2d 480,489-91 (La. App. 1 st Cir.), writ denied; 729

So. 2d 591 (La. 1998). Interestingly, although the first circuit overturned the lower court's decision

approving the settlement and remanded the case for further proceedings and findings in line with

Amchem, it later approved the settlement in January 1999 when presented with these findings. Recall
that this lawsuit was filed in Louisiana in the wake of the failed attempt to obtain approval of a similar
settlement before the U.S. Third Circuit
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which we might have justifiably anticipated extreme judicial deference to nearly any
settlement jointly proposed by a defendant and class counsel may be waning, but
this should not come as altogether unwelcome news.

Certainly, there are enough real-world examples of abuse in connection with
class action settlements to counsel a good deal more caution than is evident in many
early cases, wherein the courts were quick to presume the fairness of settlements
based upon little more than a prima facie showing that the proposed compromise
was the product of "real" negotiations between defendants and class counsel."s

Examples range from the now-infamous Bank of Boston debacle 5 7 (which has
prompted stinging criticism not only from academia2 8 but from the bar as well) 9

to less overt examples of abuse, including the exploitation of"futures claimants,"" 6

cy pres distributions,26' and non-pecuniary consideration 262 to inflate class
counsel's fees;. 3 inventory settlements; 2" and reverse-auctioning." '26 Nonetheless,
this plethora of potential abuses does not necessarily warrant legislative reform.
Indeed, changes in the procedural framework for the review and approval of class
action settlements is probably premature at present, as the bench has only recently
begun fully to embrace and exploit the mechanical safeguards already built into the
approval process under Rule 23 and, now, Article 594. Indeed, without allowing
courts a fair opportunity to apply these rules with the benefit of the growing
consciousness of the abuses that can accompany class-wide settlements, new
legislation might well do more harm than good, especially at the state level, where

256. See, e.g., M. Berenson Co. v. Faneuil Hall Marketplace., Inc., 671 F. Supp. 819, 822 (D.
Mass 1987); In re Baldwin-United Corp., 607 F. Supp. 1312, 1320 (S.D.N.Y. 1985).

257. See Kamilewicz v. Bank of Boston Corp., 92 F.3d 506 (7th Cir. 1996), reh 'g denied, 100
F.3d 1348 (with five dissents), cert. denied, 520 U.S. 1204, 117 S. Ct. 1569 (1997).

258. See, e.g., Susan P. Koniak & George M. Cohen, Under Cloak of Settlement, 82 Va. L. Rev.
1051, 1057-68 (996).

259. See, e.g., Hon. Milton I. Shadur, From the Bench: The Unclassy Class Action, 23 Litig. No.
2, at 3 (Winter 1997).

260. See, e.g., Coffee, supra note 70, at 1394 (discussing Georgine v. Amchem Prods., Inc., 157
F.R.D. 246 (E.D. Pa. 1994), vacated, 83 F.3d 610 (3d Cir. 1996), affd sub nom Amchen Prods. Inc.
v. Windor, 521 U.S. 491,117 S. Ct. 2231 (1997)); see also Ayers v. Township of Jackson, 525 A.2d
287 (N.J. 1987).

261. Coffee, supra note 70, at 1367-75.
262. See generally, e.g., In Camera, 16 Class Action Rep. 369, 485-87 nn.2-8 (1993) (surveying

coupon settlements shown to be worthless to class members); Brian Wolfman & Alan B. Morrison,
Representing the Unrepresented In Class Actions Seeking Monetary Relief, 71 N.Y.U. L Rev. 439,
472-74 (1996).

263. See, e.g., In reGeneral Motors Pick-Up Truck Prod. Liab. Litig., 55 F.3d 768,780-81,807-09
(3d Cir. 1995).

264. See, e.g., Georgine, 83 F.3d at 630; Koniak, supra note 258, at 1063; Coffee, supra note 70,
at 1373-74.

265. See, e.g., Prezant v. DeAngelis, 636 A.2d 915, 917-18 (Del. 1994), see also Coffee, supra
note 70, at 1370-73. For an interesting variation on this type of practice-and an example of the
scathing media treatment often afforded to perceived settlement abuses--see Richard B. Schmitt, Class
Action? Louisiana-Pacific Cut a Quick Deal to Avert Homeowner Lawsuits: Now Claims on Faulty
Siding Exceed Settlement Fund, But Lawyers Are Happy, Wall Street Journal, July 24, 1998 at Al.
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multi-jurisdictional class actions are flourishing in the wake of Amchem and
Oraz.

26 6

That said, there are several pressing issues that cry out for special attention by
members of the bench and bar alike. Solely in the hope of generating further
discourse, I offer below a brief list of a few of the more significant emerging
problem areas affecting class action settlement practice not just locally, but
nationally. In no particular order, and without any pretense at a comprehensive
survey of the recent jurisprudence and commentary in this area, my brief list of
settlement related concerns is as follows:

1. Settlements ofMulti-Jurisdictional Class Actions in State Court. The
pendency of multiple class actions involving at least one state-court
proceeding can be particularly nettlesome because the federal multi-
district litigation rules do not apply. Making matters worse, because
of Louisiana's unique legal heritage, the consolidation of a Louisiana
class action with overlapping suits is often viewed with special
skepticism. Accordingly, Louisiana's state court jurists need to be
prepared to deal with such potential abuses as fee auctioning and the
exploration of gratuitous, "copy-cat" class action suits filed by
opportunistic lawyers with the goal of borrowing off other lawyers'
efforts to extort easy fees out of the defendant-ultimately at the
expense of the class. While this obviously is a case-specific concern,
as a general matter, courts should be cognizant of potential warning
signs, such as settlements that purport to expand upon the class
definition, allegations, or demands alleged in the plaintiffs' petition,
and any settlements with overly broad releases.267

2. "Cy Pres "Distributions of Settlement Awards. The use of cypres or
fluid fund provisions in common-fund class actions is increasingly
common, and can be used to good effect. Nonetheless, it is a device
that can be manipulated in collusive settlements to the detriment of
absent class members (as where it is used to inflate fees while

266. See supra note 1.
267. This latter indicator actually raises a related concern: whether it is possible and appropriate

to obtain a class-wide release that is broader than the claims set forth on behalf of the class in the
plaintiffs' pleadings. Based on the reasoning in Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367,
116 S. Ct. 873 (1996), it appears that such releases are enforceable if there was adequate representation
and appropriate notice and opportunity for opting out to absent class members. Even so, aggressive
releases, such as releases purporting to reach future claimants or even just uncertified individual claims,
may nonetheless be improper, not to mention inappropriate from an ethical and professional/fiduciary
dutyviewpoint. See Amchern v. Windsor, 521 U.S. 491,625-37, 117 S. Ct. 2231,2250-51 (1997); see
also La. R.S. 37:4-16, La. R. Prof. Cond. 1.8(g) (1987) ("A lawyer who represents two or more clients
shall not participate in making an aggregate settlement of the claims of or against the clients ... unless
each client consents after consultation, including disclosure of the existence and nature of all the claims
or pleas involved and of the participation of each person in the settlement.") Cf Carrie Menkel-
Meadow, Ethics and the Settlements of Mass Torts: When the Rules Meet the Roads, 80 Comell L.
Rev. 1159,1188 (1995).
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affording the defendant a structured, cheaper payment).26S Certainly,
such distributions are inappropriate whenever there is a viable means
to make (or even attempt) distributions to the injured class members
themselves. Moreover, such distributions should also be constrained
to situations where the designated beneficiary is such that absent class
members receive some sort of ascertainable indirect benefit.269

3. Notice of Settlement. Although Article 594 provides a little more
guidance than Rule 23(e) as to inclusions in the typical settlement
notice, both leave a great deal to the courts to figure out for
themselves. While this provides important flexibility, it seems
worthwhile for Louisiana courts to take advantage of the introduction
of new legislation to refine the guideposts governing settlement
notices. Examples of the sort of information that ordinarily is and/or
ought to be found within such notices is set forth above.27 It is
generally in the interest of all involved-the named plaintiffs, absent
class members, defendants, court, and counsel-to ensure that this
notice is as accessible and comprehensive as possible to minimize the
potential for needless objections and substantively unwarranted
collateral attacks.

4. Settlement Classes. This issue is addressed extensively above. While
Amchem and Oritz afford excellent benchmarks for federal courts and
practitioners, the enactment of Article 591(B)(4) has left state jurists

and litigators with many unknowns. As written, this new legislation
offers no guidance to state courts faced with certification requests for
settlement classes. Indeed, the rule could potentially be construed to
require no more than the satisfaction of Rule 59 1(A) and the parties'

consent. A loose and deferential approach to settlement classes is
highly problematic, however. Not only does it raise serious due
process and "case or controversy" concerns, it also invites collusion.
The legislature's decision to recognize by statute what remains a
highly controversial practice in the jurisprudence is extremely
troubling. Hopefully, the courts will exercise appropriate restraint
and ensure that the jurisprudence evolves in such a manner as to
provide necessary constraints upon the use of settlement classes.

5. Mass Torts. The question of mass tort class actions has been, and
continues to be, one of the most hotly debated issues among the class

268. This and related concerns affecting most non-monetary settlement arrangements are explored
in more detail supra at Part I(EXI)(b).

269. See In re Matzo Food Prods. Litig., 156 F.R.D. 600, 606 (D.N.J. 1994). Cf. Friedman v.
Landsdale Parking Auth., [1995 Transfer Binder) Fed. Sec. L Rep. (CCH) 98,676 (E.D. Pa. Mar. 31,
1995).

270. See supra Part I(D).
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action practitioners, jurists, and academicians. At the risk of diluting
what is already an exhaustive body of commentary discussing this
complex and evolving area of practice, it seems worthwhile at least
t6highlight some of the more troubling discrete concerns raised by
such suits. One of the most prominent problem areas is how to deal
with futures claimants and truly troubling questions about adequacy
of representation and standing for exposure-only mass tort victims
and other "futures." Another high-profile concern is the
unprecedented extortive leverage that such suits can have over
defendants, especially in an industry targeted by the new breed of
plaintiff mega-firms armed with novel tort theories. A single over-
zealous, under-researched expos6 by an "aggressive" television
tabloid show looking to garner ratings with a high-impact story in the
tried and true consumer interest genre can quickly snowball into a
business (and even industry) crippling onslaught of mass tort class
action litigation (witness the breast implant mel6e, which continues
to labor on despite the absence of any credible scientific support).27'
For present purposes, however, the important point is that mass tort
litigation is still an inmature, and hence volatile practice. When
mixed with the equally unstable mechanism of settlement classes, the
procedural cocktail can quickly reduce the entire proceeding to a
proverbial parade of horribles. If an outright proscription against
settlement classes in mass tort suits is going too far (or, more likely,
is a matter that must await a legislative, rather than a judicial,
resolution), then at the very least extraordinary caution should be the
rule of the day for any court, state or federal, faced with a request to
approve such an arranged settlement.

IV. CONCLUSION

Settlements in class actions are simultaneously favored and feared. They are
an expeditious and efficient resolution to what otherwise could be debilitating
litigation with the potential to overwhelm everyone involved. It is also an open
invitation for collusion and other abuses, often at the expense of the very people the
class action device is supposed to benefit.

Courts at both the state and federal levels have in place, and immediately
available to them, powerful tools to police abusive settlement practices. Guided by
an informed bar, the courts can and should make use of these tools simultaneously
to promote advantageous, amicable resolutions to certifiable class claims and to
ferret out collusive conduct from both sides of the bar.

271. See. e.g., Steven A. Holmes, It's Awful! It's Terrible! It's... Never Mind, The N.Y. Times,
July 6, 1997 at sec. 4, 3; see also Hermiann, supra note 5, at 50-51.
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