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government officials charged with the administration of fair,
even-handed justice, and their job is to enforce the rules. It is
therefore indefensible for a judge to wash his or her hands of
the problem, let the litigation process seek its lowest tolerable
level, and then say—as de facto did the California Supreme
Court in Sabella—that the end justifies the means. That is
nothing short of a surrender to the barbarians among us.

Such concerns are not only important to the litigants, but
to the courts as well. Because courts are physically the
weakest branch of government, judges must scrupulously
cultivate a public perception that what transpires in their
courtrooms under their eyes represents a relentless quest by
dedicated people for fairness and even-handed enforcement of
rules by which all must live. This they must do to maintain
public respect indispensable to long-term successful court
operations. True, in an imperfect world this can only be an
ideal to be strived for. Nonetheless, when judges cease such
striving and permit self-styled Rambos to transform their
temples of justice into jungle habitats, they trifle with the very
foundations of their stature in society.

Judges ask that we pay homage to them by rising when
they enter a courtroom, by addressing them as “Your Honor”
and the like. A judge is the only official in the American
system of government who can summarily imprison a citizen
for no more than being rude in dealing with him or her. To
justify that level of adulation and power, judges owe us
something in return. At a minimum they owe us a fair roll of
the dice, untainted by tolerance of abuse, intimidation and
deception. = They owe us—you should pardon the
expression—justice. That can be an elusive commodity at
times, but Americans are entitled to the judicial best in its
pursuit. Ifthat is not the essence of the judicial function, then
what is?*

However, lest these comments be subject to the criticism that they
come from a “mere” jaded trial lawyer, some of the most telling
comments on this subject come from a Federal District Judge
deciding a discovery dispute a few years ago. In that case, Harp v.
Citty, the Court dealt with a motion for sanctions against an attorney
whose conduct the court found to be “intransigent” and held that
sanctions were “manifestly appropriate.”*

In its opinion, the Court provided one of the best descriptions of
the problems caused by many Judges’ attitudes toward reining in
Rambo-types, in commenting about members of the Bench:

53. Kanner, supra note 50, at 95.
54. Harpv. Citty, 161 F.R.D. 398 (E.D. Ark. 1995).
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(“And why beholdest thou the mote that is in thy brother’s
eye, but perceiveth not the beam that is in thine own eye” St.
Luke 6:41,K.J.V.)

A common complaint among members of the trial baris
that courts do not expeditiously rule on pre-trial
motions—especially discovery motions—sometimes not until
after the discovery deadline date.

Judges are wont to decry the lack of civility and
cooperation amongst the members of the trial bar. The
judiciary, however, is not without blame. For some reason
too many judges have no trouble restraining their enthusiasm
for resolving discovery disputes (this puts it mildly).
Obviously, if a party wants to obstruct and delay, the inability
to get a decision on a discovery dispute assists the obstructor.
Members of the bench should keep in mind that the word
“judge” is a verb as well as a noun.

Furthermore, some courts apparently operate under the
philosophy that, “If I have to hear a discovery dispute,
someone is going to have to pay.” This attitude strikes the
court as being at least a tad shy of judicious. Good,
reasonable lawyers will have legitimate discovery disputes,
and the court should quickly resolve those disputes so that the
litigation can progress with all due speed. No sanctions
should attend in these circumstances.

On the other hand, when an objection or instruction not to
answer is essentially without merit and the court, when it
conducts a hearing, simply orders the offending party to
produce the requested information (ofttimes scolding both
parties for not cooperating), the obstructive party loses
nothing, but defeats spontaneity and gains attorney’s fees.
Courts should meet obstructive tactics with stern measures if
they expect to deter such conduct.*

VI. ARGUMENTS AGAINST INVOLVEMENT BY THE ORGANIZED BAR
IN EFFORTS TO ENHANCE STANDARDS OF CIVILITY:
“THE CIVILITY POLICE™? ZEALOUS ADVOCACY?

The “other side” of the argument may be briefly stated as follows:
any attempt by the Organized Bar to force attorneys to “make nice”
with each other, and with the Bench, presents a real impediment to a
lawyer’s duty of “zealous advocacy,” or, as phrased somewhat
differently in the Louisiana Rules of Professional Conduct, Rule 1.3,
“reasonable diligence and promptness.”*

55. Id. at402.
56. Louisiana Rules of Professional Conduct Rule 1.3 (2000) (adopted by the
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Of the many discussions presenting this argument, perhaps the
most strident views were presented in an article appearing in the
National Law Journal, entitled, fittingly, “Be Civil? I'm a
Litigator!”? There, the author, a practitioner in Illinois, sets forth his
scorched-earth, take-no-prisoners view of litigation practice and
attacks everyone involved in the effort to raise standards of civility in
our profession:

So, I get annoyed, and sometimes genuinely infuriated, at
these self-anointed civility police who lately have pitched
their tents at our local bar associations. Seemingly every
lawyers’ group in America now has a “civility” committee
chock full of patriotic citizens scolding their fellow
practitioners into the belief that our highest duty is no longer
to win for our clients, but rather to be nice to our adversaries.

Whose side are they on? If these people are too timid or
embarrassed to be tough lawyers, they really ought to find
other jobs. '

For my money, many of these civility committees are just
stalking horses for legal wimpery.

* ok ok ok

Here’s what I propose: Every bar group that has a
“civility” committee should also be required to have a
“zealous civility representation” committee to teach lawyers
how to be aggressive in pursuit of victory. Either that or just
abolish all “civility” committees.

% ok ok ok

When lawyers become a bunch of clubby back-scratchers,
clients’ interests take a beating in the name of professional
congeniality. If these groups are truly in the business of
helping us become better lawyers, then they ought to drop this
push for mandatory friendliness and help us do the winning
we’re paid to do.%®

It is respectfully, submitted that the key to this apparently
extremely zealous advocate’s views may well be found in the opening
paragraph of his article, which can only be described as a screed
against the entire professionalism movement:

I’'m a trial lawyer. If you’re my opponent, I don’t care if you
like me, or find me witty or engaging. We’re not going out to

Louisiana Supreme Court in 1987).

57. Shawn Collins, “Be Civil? I'm A Litigator!” Nat’l. L.J., Sept. 20, 1999,
at A21.

58. M.



2002] JAMES A. GEORGE 493

dinner. We are not friends. All you really need to know
about me is this: I’ll beat you if there’s any way the rules will
let me. '

Too bad, if this author may be permitted a personal observation,
as some of the most satisfying friendships I have ever experienced
were with those adversaries for whom I formed a deep and abiding
respect in the course of hotly contested civil actions, as a result of
which we did, repeatedly in some cases, “go out to dinner” and
become friends. Does this make me a “legal wimp™? I hardly think
I could have gotten to this point in a career as a trial lawyer if that had
been the case, although others such as clients, opposing counsel, and
judges would have a better answer in view of my obvious bias.

The arid view of the practice of law expressed by the gentleman
from Illinois is the exact opposite of no less an authority than William
Shakespeare, who advised rivals to “do as adversaries do in
law—Strive mightily, but eat and drink as friends.”® Obviously, I
vastly prefer The Bard’s approach.

This concern has also been addressed, albeit from a different point
of view, in the article “Welcome Home Rambo: High-minded Ethics
and Low-down Tactics in the Court.”®" The author, speaking from a
lifetime of experience as a practicing lawyer and law professor,
sounded these baleful notes of concern about where this scorched-
earth policy could take our profession:

As long as those described by the late Raymond Stanbury
(certainly no hothouse-flower in the courtroom) as “the
buccaneers of the profession” know that the worst they are
risking by such tactics is a mild (and probably unpublished)
“tut-tut”—knowing that a verdict they obtain that way 1is
impregnable against any attack except the impossible height
of proving that the victim would have won otherwise—they
are going to be tempted to employ misconduct as a regular
weapon of advocacy. And they will yield to the temptation.

Indeed, a case may be made (however distastefully) for
the proposition that they should do so. After all, the
advocate’s first duty is to his client, not to fairness or the
dignity of the profession or anything of that sort. He must
utilize all lawful means to advance his client’s interest.
Current decisions seem to conclude that misconduct is a
lawful means unless it can be proved that, absent misconduct,
the opposite result would have been reached. Therefore, any

59. Id.
60. William Shakespeare, Taming of the Shrew, act 1, sc. 2.
61. Kanner, supra note 50.
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lawyer who knows that there is a reasonable possibility that
his client could win even without misconduct, is acting .
lawfully when he fortifies that possibility by embracing
misconduct. ,

Such is a horrifying and cynical view of an honorable
profession and the state of judicial administration, but it is
unmistakably coming over the horizon.¢

A couple of stories related, in most moving words, by the late
Judge Thomas Gee of the Fifth Circuit Court of Appeal, and his co-
author, effectively counter the efficacy of any idea that civility and
camaraderie lead ineffably toward “legal wimpery” and a less than
ethical clubbiness. In their article “The Uncivil Lawyer: A Scourge
at the Bar,” the late Judge Gee recalled these scenes from a kinder
and gentler era in our profession:

The truth is that today, and for whatever reason, the
behavior and ethics of the bar—or of certain segments, at any
rate—are at low ebb. We’ve offered various guesses at what
has caused this repellant circumstance, and doubtless these
and other causes are to blame. But things have not always
been so, nor need they remain this way.

Only forty years ago one of us, as a fledgling litigator,
found himself at the unexpectedly sudden end of a jury trial
with a secretary taken too ill to type his proposed special
issues and instructions for submission to the court.
Distraught, he mentioned his contretemps to opposing
counsel, who immediately asked for the handwritten issues
and, without fanfare, had his secretary type up all forty in
proper form and handed them to him as they re-entered the
courtroom after the lunch hour. An hour and a half later they
were arguing enthusiastically, one against the other, before
the jury. -

. A few years on, by common affection, three lawyers rode

together from Austin to Corpus Christi and back to a hearing
on an important motion for summary judgment—Ireland
Graves and one of us on one side, Dan Moody, Sr. on the
other. Eight hours of reminiscing about old times in the
central Texas law practice were scarcely interrupted by the
two-hour hearing—at which Governor Moody
prevailed—after which we all climbed back into Judge
Graves’s Cadillac and headed home, resuming the really
serious business of the day. What a shame that a tape
recorder wasn’t present. ‘

62. Id. at 105.
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A thousand stories like these crowd forward from 30 and
40 years ago—not heroic, not remarkable, only action after
gracious action between members of the bar—each falling
somewhere on the scale between courtesy and gallantry.
Where are their counterparts today? And why (a somewhat
different question) do lawyers enéage in scurrilous behavior?
How can we get them to stop it?

Surely, no one would suggest, at least not with a straight face, that
these lawyers on that trip from Austin to Corpus Christi and back,
because they were collegial adversaries, were not some of the finest
lawyers in the State of Texas at that time.

VII. HAVE WE BECOME A BUSINESS, NOT A PROFESSION?
TECHNOLOGY RULES?

Stories of the five p.m. fax motions on Friday afternoon along
with the three-thousand annual billable hour requirement (is that
humanly possible?) for young associates are heard every time
lawyers, especially in major urban centers, gather for those collegial
times which so concern opponents of the professionalism movement.
In my experience of listening to younger members of the bar, it
appears the “issue” has disappeared as one hears discussion of the
attributes of a “profession” less and less each year.

In an article written in 1996 the authors noted the effect of the
impersonal technology of the time on civility:

Modern technology—cellular phones, computers, fax
machines, express-courier services, and even
airplanes—likewise corrodes civility. That corrosion takes
place in law offices and dinner tables alike:

“In the past, manners helped keep distance between

people who lived close together. But the modern

world has done more than enough to distance us from
each other. We move about behind the closed door of
metal vehicles; we live and eat in separate quarters.

We don’t need to be distanced any more at the table.”

And for lawyers, we don’t need to see each other all that
much, with our various modern devices. Armed with our
machines, we function just fine as faceless paper-
producers—something our predecessors could not be. We all
too rarely see the faces behind the faxes and voice-mail
messages. So maybe we don’t need those manners that

' 63. Thomas G. Gee & Bryan A. Gamer, The Uncivil Lawyer: A Scourge at the
Bar, 15 Rev. Litig. 177, 192 (1996).
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everyone used to need to keep peace and harmony in their
day-to-day dealings.*

Since that article was published, we can now add e-mail to the list
of ways we can speed our insults to the other side, further magnifying
the “decline in the warmth that once characterized relations in the
legal profession.”%3

The impact of bottom line mentality on this significant shift in
perception was well summarized by Professor Schecter in his article
“Changing Law Schools to Make Less Nasty Lawyers”:

In a sense, all of the ills cataloged thus far relate to
professionalism. A true professional does not file baseless
lawsuits, verbally abuse opponents, or neglect his or her
obligation to devote some time each year to public service.
In a narrower sense, however, the word “profession” is often
used by lawyers as an antonym for “business,” and there is
considerable current sentiment that the practice of law has
become much more like a business, with negative effects on
both the public and bar.

The law-as-business critique focuses in a large measure
on the increased financial pressures that confront many firms.
The allegation is that the increased emphasis on the bottom
line has eroded loyalties, created a ruthless competitiveness,
and even triggered an ethical race to the bottom by hungry
practitioners who seek only to advance their immediate
financial self-interests. As one academic analyst put it:

“The legal profession is becoming increasingly

competitive and intense. This makes it more difficuit

for lawyers to be honest with their clients or their

colleagues. They must work outrageous hours in

order to produce work more quickly than ever before.

In addition, lawyers face intense pressure to bring in

business. The sub-culture of the law firm does not put

much emphasis on truth as a value. In large firms,
earning money is valued above all else. Lawyers give

up their private lives, consoling themselves with

lavish salaries, perks, and fringe benefits. The

structure of the work in large law firms places large
firms on a collision course with many humanistic
values such as truthfulness and altruism.”

Within the profession, this means that levels of job

satisfaction are low and the sense of insecurity is high.

64. Id. at 183.
65. Id
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Outside the profession, this situation can only reinforce
the usual image of the greedy lawyer whose sole
motivation is money and who is willing to cut ethical
‘corners to maximize profits.

One might attribute any increased emphasis on billable
hours and business-getting in the last decade to a whole host
of reasons. First, the sheer growth in numbers of lawyers
inevitably produces some intensification of competitiveness.
Coupled with that development has been the ever increasing
freedom of members of the bar to advertise. In addition,
general economic circumstances have made corporations
more cost conscious. This has led them to abandon long-
standing traditional relationships with law firms in favor of
aggressive shopping for lower fees, and the firms were left to
respond accordingly or to starve. Or, it might just be that the
legal profession adopted the culture of the acquisitive
eighties.%

The impact of this relatively recent phenomenon extends far away
from those directly involved in what many see as nothing more than
a rat-race in the big firms. This competitive zeal leads to all manner
of totally unnecessary paper churning, motion practice, and other
wasteful activity which finds its apex in the taking of sometimes
seemingly endless and duplicative depositions as a means of stacking
up those precious billable hours.

VIII. SO WE HAVE A PROBLEM—WHAT ARE WE DOING ABOUT
IT?

A. Mandatory Professionalism CLE and Professionalism
Orientation Programs in the Law Schools

What are “we,” meaning many Bar Associations and other
organizations across the country, doing about it? A lot actually!

“We” are attacking the problem on many fronts and with an
amazing variety of approaches. One of the keys to much of this effort
seems to be the idea of so-called “pervasive professionalism
education” in the Law Schools so forcefully espoused by Professor
Deborah Rhode of Stanford Law School. Her ideas are well
summarized in the Neuner article discussed previously:

Law schools must actively promote and teach ethics and
professionalism as part of their curricula. Some schools have

66. Schechter, supra note 41, at 389-90.
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adopted pervasive ethics as part of their curricula, which is a
step in the right direction.

Professor Deborah Rhode of Stanford University Law
School has argued in favor of “pervasive ethics,” which
“integrates professional responsibility issues throughout the
core curricula.” Professor Rhode points out that most law
schools limit professional responsibility to a single course,
which minimizes its importance and thwarts the interaction of
professional responsibility issues throughout the law school
curriculum. She believes that “[m]oral responsibility is a
central constituent of all legal practice, and needs to occupy
an equally central place in law school curricula.”

We need to ensure that students who come to law school
with lofty ideals leave with those same lofty ideals and that
students who attend law school for less noble reasons are
exposed to these lofty ideals throughout their law-school
curriculum. The only way to do this is to make
professionalism an integral part of the law school
experience.®’

Her ideas were first set out in a 1992 article in which she stated:

Recent psychological research indicates that significant
changes occur during early adulthood in individuals’ basic
strategies for dealing with moral issues. . . . Through
interactive learning, such as problem solving and role playing,
individuals can enhance skills in moral analysis and build
awareness of the situational factors that skew judgment.5®

Following these ideas, several states have followed the lead of the
.- Georgia Professionalism Project, in which that state’s Supreme Court,
in 1990, ordered the nation’s first mandatory CLE program on
Professionalism in the United States. Approximately eighteen states,
including Louisiana in 1992, have also adopted similar programs.
The Louisiana Rule defines professionalism as follows:

Professionalism is knowledge and skill in the law faithfully
employed in the service of client and public good . . . [and
.entails] what is more broadly expected [of attorneys]. It
includes, but is not limited to, courses on (a) the duties of

67. Neuner, supranote 9, at 2050 (citing Deborah L. Rhode, The Professional
Responsibilities of Professional Schools: Pervasive Ethics in Perspective, in
Teaching and Learning Professionalism 25, 26 (1997)).

68. Deborah L. Rhode, Ethics by the Pervasive Method, 42 J. Legal Educ. 31,
46 (1992).
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attorneys to the judicial system, courts, public, clients and
other attorneys, (b) competency, [and] (c) pro bono
[obligations].*”

Last year, Louisiana again followed Georgia’s lead in instituting
another major effort aimed directly at first year law students, The
Professionalism Orientation Programs in the Law Schools.
Patterned after similar, and highly successful, programs in both
Georgia and Mississippj, the initial programs in August 2000
received positive reviews from the students. This program brought
together volunteer lawyers and Judges from all over the State to
give freely of their time for a cause which has been felt to be
extremely beneficial—to al/l concerned.

The format of the programs called for a brief opening statement
by the Chair of the Committee, introducing the Chief Justice, or
Justice of The Louisiana Supreme Court, whose address was
followed by comments by the President of the Louisiana State Bar
Association. Then, breakout sessions were held in which small
groups of students were led in discussions of various problems
presented through the vehicle of hypothetical situations by
volunteers. So many positive responses for some law schools were
received that not all of the members who offered their services
could be utilized in some cases. This overabundance of volunteers
clearly serves as one of the most gratifying aspects of the entire
program and assists in refuting the cries of those in the Bar who
would argue that there exists such a collapse in the standards of
professionalism that there is no reason to be optimistic these
standards will ever return to their previous levels. It should be
noted that every single attorney or Judge who participated offered
to return.

Additionally, one of the unanticipated benefits of these
programs has been to draw at least some portions of the law
faculties of the various law schools across the state closer to the
Bench and Bar. In this author’s opinion, any program which
accomplishes this long-overdue objective is most worthwhile.

B. The American Inns of Court

The American Inns of Court is the fastest growing legal
movement in the United States today, with about 330 Inns
(Chapters) across the country. Patterned after the Inns of Court in
England, the initial idea came after Chief Justice Warren E. Burger
spent two weeks in England as a member of the Anglo-American
Exchange. The history of this creation, as well as the genius behind

69. La. Ruleé for Continuing Legal Education 3(c).
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~ its monthly programs, is well summarized in an article by a former
Trustee of the Foundation, Joryn Jenkins of Florida:

In 1977, Chief Justice Warren E. Burger spent two weeks
in England as a member of the Anglo-American Exchange.
He was particularly impressed by the collegial approach of
the English Inns and by the way the Inns passed on to new
lawyers the standards of decorum, civility, ethics, and
professionalism necessary for a properly functioning bar.
Following his return, Chief Justice Burger authorized a pilot
program that could be adapted to the realities of practice in
the Untied States. _ .

Former Solicitor General Rex Lee and Senior United
States District Judge A. Sherman Christensen founded the
first American Inn in 1980. The Inn was affiliated with the
school of law at Brigham Young University in Provo, Utah.
The number of American Inns increased slowly at first, but
the growth of the movement accelerated in 1985, when the
American Inns of Court Foundation was established.

 American Inns are designed to improve the skills, the
professionalism, and the legal ethics with which the bench
and the bar perform their functions. Inns help lawyers
become more effective advocates, with a keener ethical
awareness, by providing them the opportunity to learn side-
by-side with the most experienced judges and lawyers in their
communities. Inn objectives are as follows:

1. To establish a society of judges, lawyers, legal.
educators, law students, and others to promote excellence in
legal advocacy in accordance with the Professional Creed of
the American Inns of Court;

2. To foster greater understanding of and appreciation for
the adversary system of dispute resolution in American law,
with particular emphasis on ethics, civility, professionalism,
and legal skills;

3. Toprovide significant education experiences that will
improve and enhance the abilities of lawyers as counselors
and advocates and of judges as adjudicators and judicial
administrators;

4. To promote interaction and collegiality among all
legal professionals to minimize misapprehensions,
misconceptions, and failures of communication that obstruct
the effective practice of law; ‘

5. To facilitate the development of law students, recent
law school graduates, and less experienced lawyers as skilled
participants in the American court system;

6. To preserve and transmit ethical values from one
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generation of legal professionals to the next; and

7. To build upon the genius and strengths of the
common law and the English Inns of Court and to renew and
inspire joy and zest in legal advocacy as a service worthy of
constant effort and learning. ’

The Inn program is the heart of the monthly meetings.
At each meeting, usually after breaking bread, a group of
members (the “pupillage”) puts on a program, which
involves practical legal skills with an emphasis on ethics,
civility, and professionalism in lawyering. A program is
generally a demonstration or presentation of principles,
skills, techniques, and relationships involved in trial or
appellate proceedings or in activities preliminary to
courtroom appearances, although there is no set format. The
program also incorporates opportunities for critique and
discussion.

The most important aspect of the presentation is
creativity and originality. Programs are prepared by the
pupillage teams, usually one team per monthly program. It
is not necessary for every pupillage member to have a
speaking role in the program, although everyone in the
pupillage usually has a contribution, whether it is research,
writing, design, or demonstration, to ensure that the program:
is instructive and interesting.

Program assignments are prepared by the programming
committee during the summer before the Inn year. Although
the general topics are usually assigned, the format is not.
Panel discussions, demonstrations, game-show formats,
skits, or small-group discussions are ways in which a
program can be presented. Some of the most memorable
programs have been those involving frank and spirited
disagreements among Inn members. Humor is also an
effective teaching tool.

Audience participation is very important. Whatever the
format, the pupillage should allow for discussion at least
every ten minutes or so, usually by a “freeze-frame”
technique to stop the action periodically, to permit other Inn
members to make comments or to ask questions.

Another crucial aspect of the Inn’s focus is the monthly
pupillage meetings. The meetings take place at lunch, at
breakfast, or after work, both in preparation for that
pupillage’s demonstration, and simply to encourage the
relationships that develop among the pupillage’s members.”

70. Joryn Jenkins, An Open Palm Holds More Sand Than A Closed Fist, 28
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C. Other Programs Promoting Professionalism

A number of other initiatives were outlined in the National Action
Plan on Lawyer Conduct and Professionalism of the Conference of
Chief Justices, published in 1999:

Significant Changes in the Promotion of Professionalism

Five states have implemented mentoring programs to
assist in the promotion of professionalism within the legal
profession. One state reported that its mentoring program is
voluntary and extends to law schools, while other states have
indicated that their mentoring programs involve attorneys
newly admitted to the bar. Five states also reported revisions
to their state rules of professional conduct. One state
indicated that its rules were rewritten to make them
responsive to contemporary standards of professional
conduct. Alaskarequires a signed affidavit indicating that all
‘bar members have read and are familiar with the Alaska Rules
of Professional Conduct.

Five states reported already implemented or proposed
professionalism courses and/or seminars for attorneys newly
admitted to the bar. Four states indicated their use of
conferences and seminars, lasting approximately three to four
hours, as a forum to address professionalism issues.

Other states reported the use of professionalism
handbooks, creation of a commission on Professionalism, law
office management programs, creation of a Standing
Committee on Professionalism or other bar sections and
seminars. Interestingly, two states indicated the creation of
staff-run centers for professionalism to enhance the
professionalism of law students, members of the bar, and the
judiciary. Miscellaneous comments of systems used to
promote professionalism included course additions to CLE,
the use of grievance committees and task forces, Inns of court
programs, sections added to the bar, and non-CLE courses.

Plans or Proposals for Changes in the Promotion of
Professionalism

The majority of states reported that there are no plans or
proposals for changes in the way that professionalism is
promoted (10 states). Three states reported changes or
expansions in mandatory professionalism courses and another
three states are considering formal mentoring programs. One
respondent noted that importance of a Peer Review Program
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that handles issues that do not rise to the level of ethical
violations. That program provides counseling and continuing
advice on acceptable behavior as necessary. Miscellaneous
proposals included legal education conclaves, cooperative -
efforts from the bar, law schools and the judiciary, and the use
of fewer law office management seminars to concentrate on
office consultations. The Utah Bar Commission is currently
evaluating different methods of licensing lawyers. Proposals
include a three-year licensure as well as more CLE
professionalism courses.

Changes to current systems of educating on
professionalism are intended to remedy many instances of
improper conduct and behavior exerted by attorneys. An
Arizona respondent indicated that the bar needs to establish
an appreciation for appropriate standards of civility and
respect between lawyers, lawyers and their clients, and
lawyers and the judiciary. @A Colorado respondent
commented that the expansion of professionalism training to
all lawyers is intended to reach the limited number of
attorneys that are believed to cause the most problems. Ohio
commented that its initiatives are intended to address judges’
failure to insist on professional behavior by attorneys, and law
schools’ failure to provide law students with adequate
professional skills. Texas noted that changes needed to take
place because of the rudeness, poor behavior and lack of
manners exerted by legal professionals.”

IX. THE REAL CHALLENGE—BALANCING CIVILITY WITH THE
ETHICAL OBLIGATION OF ZEALOUS ADVOCACY

In many professionalism discussions over the past year, members
of both the Bar and the Bench have expressed concern about “the
line” between the aspirational goal of professionalism and the ethical
obligation of zealous advocacy. One reason this comes up so
frequently, in this author’s opinion, is the greater incidence one finds
in the last few years of Rambo litigators who will take advantage of
every gesture of courtesy and professionalism and exploit those
gestures as signs of weakness. .

However, the advice given in an article appearing in arecent issue
of the newsletter of the American Inns of Court Foundation, “The

71. Conference of Chief Justices, A National Action Plan on Lawyer Conduct
and Professionalism: Report of the Working Group on Lawyer Conduct and
Professionalism 35-36 (adopted Jan. 21, 1999), available at http://ccj.ncsc.dni.us
/Natlplan html.
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Bencher,” is an excellent collection of pointers. In an article
appropriately entitled “Professionalism Pays,” the author develops the
thesis that professionalism is good business.™

He notes that most unprofessional conduct signifies the attorney
lacks confidence in his or her ability, or in the case, and also notes,
most significantly, that judges “keep book” on lawyers who act
unprofessionally. He also observes that it “is less stressful to practice
in amore professional setting. Dealing with jerks is stressful. Acting
like one must be as well.””

Another observation he makes, certainly tracking my personal
experience, is that the Rambo lawyer’s offensive conduct galvanizes
the opposing counsel so much that the case cannot possibly resolve
short of a bitter trial.

However, perhaps the most telling observation is that “the lawyer
you litigate against today may be a judge some day. How do you
want him or her to remember you?”’*

X. CONCLUSION—PERSONAL INTEGRITY, REPUTATION AND
TIMELESS VALUES '

We tend to think that the great sport of ridiculing the legal
profession is relatively new, but this phenomenon has been with us
a long time. It has been noted that in 1776—the same year Thomas
Jefferson and other attorneys were signing the Declaration of
Independence—the speaker of the Yale Law School graduation,
Timothy Dwight, “castigated lawyers for greed” and urged the
graduates “to shun legal practice like ‘death or infamy.””

While it is sincerely hoped these brief observations might offer
some assistance in finding that ever-elusive “line” that we must try to
balance every day, perhaps the best example of maintaining a sense
of civility in the face of grotesquely unprofessional conduct is found
in the case of Carroll v. The Jaques Admiralty Law Firm.”® There,
Mr. Carroll’s attorney, in the midst of being subjected to unbelievable
personal attacks, made this memorable statement:

“You can cuss your counsel. You can cuss your client. You
can cuss yourself. You're not going to cuss me. We're
stopping right now.”

%k ok ok %k

“We'll resume with Judge Shell tomorrow. Thank you.”

72. Raymond T. Elligett, Jr., Professionalism Pays, 13 The Bencher 12 (1999).
73. Id.

74. Id.

75. 926 F. Supp. 1282 (E.D. Tex. 1996).
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%* %k k %k

“Good evening, sir.”"

If we could all maintain our balance in the face of ruthless attacks, as
did this particular attorney, our profession would indeed be a better
and more civil one.

I suggest it is not to put too fine a point on it to say that reputation
for civility, integrity, honor, diligence, professionalism, and
excellence—and the constant, day-in-day out, hard work required to
preserve such a reputation is what the professionalism movement is
all about. That subject has never been treated more eloquently than
in a commencement address at Washington and Lee Law School by
Jerome P. Facher, the famed defense lawyer portrayed by Robert
Duvall in the movie A Civil Action. His advice to this group of new
lawyers was as follows:

Loss of reputation is the greatest loss you can suffer. If
you lose it, you will never recover it.

Whether other lawyers or judges or clerks or
commissioners trust you and take your word, whether you are
straight with your clients (and everyone else), whether
principles and people matter to you, whether your adversaries
respect you as honest, fair and civil, whether you have the
guts to stand up for what you believe—these are some of the
hallmarks of integrity. '

Personal integrity is at the heart of every law career. You
can’t get it out of a computer—or from a law book—or from
a commencement speaker.

You have to live it and practice it every day with every
client, with every other lawyer, with every judge and with
every public and private body.

And if your reputation for integrity is alive and well so
will your career and so will your well being.”

This discussion started with a reference to just one of the positive
programs being sponsored by the Louisiana State Bar Association,
the Professionalism Orientation Programs at the various law schools
in the state. At the opening session at the LSU Law School on
August 11, 2000, the President of the Louisiana State Bar
Association, Phelps Gay, made these inspiring remarks to several
lawyers-to-be:

76. Id. at 1286.
77. Jerome P. Facher, Commencement Speech, May 14, 2000 (quoted with
permission of the author, copy on file with this author).
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Your reputation starts now. You have a clean slate. To
switch metaphors, you stand at the foothills of a great career
in a wonderful profession; whether you will climb to the top
of the mountain depends in large measure on your willingness
to become a “professional”’; and to practice professionalism
from day one—yes, even in law school—in the way you
prepare for class, cooperate with your classmates, abide by
the school’s honor code, and respond to your teachers with
respect and dignity. It is remarkable how fast your reputation
will spread; and if it doesn’t spread in the right direction, you
really can’t get it back. But if your reputation becomes one
of integrity, civility, diligence, and a search for excellence; if
you can be taken at your word; if you can be trusted—for
after all that is what we lawyers do—we are ‘entrusted’ with
the affairs of a client—then ‘the rest’, as they say, will fall
into place. Clients will come; judges will give you their
respect; other lawyers will mention your name in a favorable
light; and you are likely to enjoy a long and successful
career.”

Although most lawyers and Judges I encounter on a day-to-day
basis have a deep hunger and longing for a return to those great ideals
which at one time made this a noble and learned profession, it is easy
to get so overwhelmed with the constant streaming of savage attacks
against us that we lose sight of our history, our traditions, our
greatness, our heritage. We should, I submit, spend a little less time
fending off the effects of the Rambos in our midst so we can spend
a little more time remembering what some of the giants who have
gone before have said about our profession, such as the great
Constitutional scholar and lawyer, John W. Davis: “We build no
bridges. We raise no towers. We construct no engines. We paint no
pictures. But, we smooth out difficulties; we relieve stress; we
correct mistakes; we take up other men’s burdens and by our efforts,
we make possible the peaceful life of men in a peaceful state.”

We need to remind ourselves, as well, of the overarching need to
keep working at the inestimable values of civility, the importance of
which was described in Professor Walter Berns’ magnificent recent
book Making Patriots in the following inspiring words:

But speech implies a listener—one speaks fo someone—and,
as well, the willingness to be a listener in return. In a word,

78. Phelps Gay, President of the Louisiana State Bar Association, Remarks on
Professionalism Orientation Programs in the Law Schools at Paul M. Hebert Law
Center (Aug. 11, 2000) (on file with author).
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speech implies conversation and, in the political realm
especially, deliberation. It is a means of arriving at a
decision, of bringing people together, which requires civility
and mutual respect; and in a polity consisting of blacks and
whites, Jews, Muslims, and Christians, liberals and
conservatives, and peoples from every part of the globe,
civility and mutual respect are a necessity. So understood,
speech is good, which is why the Constitution protects it.”

And, to use a term Berns quotes from Thomas Paine, we should
stand up for our profession in the face of the often ludicrous, sadly,
often well-founded, attacks and not be “summer soldiers” and
“sunshine patriots” where our profession is concerned.

To me, the essence of what we are striving for in the so-called
professionalism movement has never been better described thanin a
brief talk I heard a few years ago in New Orleans at the Annual
Meeting of the American Inns of Court Foundation. In his remarks,
Judge (and later Dean) Howard Markey, at the time the Chairman of
the Board of Trustees of the Foundation, spoke of his dream that the
American Inns of Court would multiply and spread across the nation,
becoming accessible to all members of the Bench and Bar. He said
that if that day ever came, we might begin to hear, in common usage,
the phrase “ethical as a lawyer.”

I can think of no loftier goal for our profession.

79. Walter Berns, Making Patriots 138 (2001).






