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interpretations ofthe Eighth Amendment. This note will concede that 
there is a credible argument that what a constitution means should 
evolve somewhat with the evolution of its citizenry, but will not 
concede that Atkins's make-shift analysis should form the basis of 
bedrock constitutional law. 126 The Court's test does not pass the 
benchmark of such an important process, and this is even more 
apparent when one scrutinizes the statutes ofthe majority's eighteen''consensus" states. 

2. Clear Declaration of Moral Will?: A Closer Look at the 
EighteenStatutes 

A close investigation of the eighteen statutes of the states 
addressing this issue reveals that they possess such important 
differences that they cannot be considered a manifestation ofcollective 
moral will. The majority suggested that although there are differences 
in specifics, the idea is the same: mentally retarded capital offenders 
should not be executed. In the areas that are considered essential to 
making accurate assessment of the mentally retarded, however, there 
should be adequate consistency. In order to be a collective voice of 
moral will for the purposes suggested in Atkins, these statutes must 
announce a consistent policy as to both who is exempt from execution 
and why that person is exempt. This differentiates moral will from 
state experimentation with criminal law. The Constitution is structured 
around a notion of federalism that demands that states be allowed to 
legislate freely (within constitutional bounds) in order to perform their 
role as "laboratories ofexperimentation."'27 Further, this experimental 
legislation is important to properly flesh out what policies work for 
particular localities and which do not.128 To be true to recent precedent 
regarding both Eighth Amendment interpretation and notions of how 
states should be allowed to experiment with legislation; therefore, the 
Court should have been especially hesitant to group together potential
"pilot legislation" as anational voice. This subsection distinguishes the 
statutes that the majority saw as its embodiment of collective moral 
will by using the AAMR definition of mental retardation, also used by 
the majority opinion.'29 

Each state attempted to fit their targeted offender somewhat 
closely into the intellectual and adaptive framework ofthe AAMR's 
definition. 3 ° The AAMR, of course, requires a third "age of onset" 

126. 
127. United States v. Lopez, 514 U.S. 549, 581, 115 S.Ct. 1624, 1641 (1995)

(Kennedy, J., concurring).
128. Id. 
129. Atkins v. Virginia, 536 U.S. 304, 308-09, 122 S.Ct. 2242, 2245 (2002).
130. Brief of Amici Curiae for the States of Alabama, Mississippi, Nevada, 
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finding: that the individual display the intellectual and adaptive 
impairments before the age of eighteen. 3' Nebraska and New 
Mexico, however, two of the purported "consensus" states, do not 
include this in their definition.'32 The failure to require manifestation 
before a certain age should seriously undercut the majority's assertion 
of a voice ofcollective moral will (considering that Atkins's counsel 
suggested in briefs that this part ofthe definition was essential to an 
accurate assessment) because it is the key element that insures against 
an offender malingering his tests to escape execution. Because a 
definite age of onset is so important to insuring that a diagnosis is 
accurate, states without this requirement should not be considered as 
part of a collective voice. 

Even states that include language reverent to the AAMR's 
developmental period disagree as to when this period should 
commence. Maryland and Indiana law set their maximum age of 
onset at twenty-two. ' While even the AAMR does not mandate that 
eighteen be the age by which these symptoms must be present, only 
suggesting this age, these further differences illustrate how dynamic 
the study of this field of science really is. Apparently age of onset is 
extremely important, as discussed above, but two ofthe "consensus" 
states would give an offender four more years to "develop" these 
symptoms. Individuals age eighteen to twenty-four are, percentage-
wise, the largest group of violent criminals.'34 Considering concerns 
of malingering, this difference would dilute the accuracy of 
assessment for the greatest percentage of violent offenders. Clearly, 
therefore, Maryland and Indiana illustrate the experimentation with 
a dynamic field of science, and not collective and considered moral 
will on an issue of crime and punishment. 

Other members of the supposed "consensus" have set forth 
differing definitions of what constitutes sufficient intellectual or 

South Carolina, and Utah at 7, Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242 
(2002). 

131. AAMR, supranote 8. Atkins's counsel suggested in briefs that this part of 
the definition was a necessary element of an accurate assessment because of the 
additional effects of mental retardation during early, developmental years. 
Petitioner's Brief at 22-24, Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242 
(2002). 

132. Brief ofAmici Curiae, supranote 130, at 14 n. 19. The Nebraska and New 
Mexico statutes missing this key element are Neb. Rev. Stat. Ann. § 28-105.01(3) 
(1998) and N.M. Stat. Ann. § 31-20A-2.1(A) (1991). Id. 

133. Brief ofAmici Curiae, supra note 130, at 14 n.22; see alsoMd. Code Ann., 
[Crim. Law] § 2-202 (2004); Ind. Code. § 35-36-9-2 (2004). 
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(Last visited Nov. 15, 2002) (Department of Justice statistics show that, although 
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is committed by offenders in the 18-24 age group.). 
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adaptive impairments to deem an offender mentally retarded and 
exempt from execution. 135 In fact, some of these states have chosen 
not to define these elements at all. 136  These differences are also 
crucial, in that the differences can lead to increased dependency on IQ 
test data, which suffers from serious limitations.137 Particularly in the 
condensed assessment atmosphere of a capital murder proceeding, 
Supreme Court review of undefined or non-uniform statutes can lead 
to offenders with similar deficiencies receiving different justice. Six 
states define "intellectual deficiency" as an intelligent quotient of 
seventy or below. 138 Three states do not use such a strict numerical 
definition, opting instead to define the element as a performance on an 
intelligence quotient test "which is two or more standard deviations 
from the mean score on a standardized intelligent test.' ' 139 The differing 
IQ standards may appear docile, but often lead to differing 
determinations as to the level of mental retardation, an important 
determination in assessing impairment. 4 ° Differing levels of 
impairment and differing definitions as to who meets the necessary 
impairment tests will cause differing diagnoses from state to state, and 
do not manifest states speaking with one voice about this complex 
issue. 

The language of Kansas's statute is another good illustration of 
how these states may have been experimenting with policy and not 
making a joint declaration of moral will. Kansas law states that a 
person is mentally retarded ifhe has "significantly sub-average general 
intellectual functioning, as defined by Kansas Statutes Annotated 76-
12b01 and amendments thereto, to an extent which substantially
impairs one's capacity to appreciate the criminality ofone's conduct or 
to conform one's conduct to the requirements oflaw."'' Nowhere in 
the other seventeen states making up this consensus is there any hint of 
such language regarding capacity to appreciate criminality or conform 
conduct. By being more explicit in its definition, Kansas would 

135. Brief of Amici Curiae, supranote 130, at 8. 
136. Id. 
137. See infra Part III.B.l.a. for a further discussion of the limitation of these 

tests. 
138. Brief of Amici Curiae, supranote 130, at 8 (citing statutes from Arizona: 

Ariz. Rev. Stat. Ann. § 13-703.02(J)(4) (2001); Kentucky: Ky. Rev. Stat. Ann. § 
532.130(2) (1990); Maryland: Md. Code Ann. Art. 27, § 412 (f)(3) (1989) 
(repealed 2002) (current version at Md. Code Ann., [Crim. Law] § 2-202 (2004)); 
North Carolina: N.C. Gen. Stat. § 15A-2005(a)(1)(c) (2001); Tennessee: Tenn. 
Code Ann. § 39-13-203(a)(1) (1990); Washington: Wash. Rev. Code Ann. § 
10.95.030(2)(c) (1993)). 

139. Id. (citing statutes from Connecticut: Conn. Gen. Stat. Ann. § 1-1g(b) 
(2001); Florida: Fla. Stat. Ann. §.921.137(1) (West 2001); and Kansas: Kan. Stat. 
Ann. § 76-12b1(i) (1994)). 

140. See infra III.B.1.a. for a complete discussion ofthis phenomenon. 
141. Kans. Stat. Ann. § 21-4623(e) (1995). 
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apparently exclude some offenders who meet the AAMR intellectual, 
adaptive, and age ofonset requirements. Kansas's qualifications ofthe 
normal definitions alter the process and make it less determinative on 
a clinical definition alone. This more probably is Kansas 
experimenting with legislation than it being part of a consensus of 
thought on whether to execute a particularly defined group of capital 
offenders. 

Evidence of this group of states embodying a moral consensus is 
even further questionable ifone analyzes New York's comparable law. 
Instead of quibbling over a definition ofmental retardation, New York 
opts to use the suggested AAMR definition.'42 Interestingly, however, 
this exemption does not apply to all mentally retarded individuals 
because New York allows the execution of a person who meets the 
AAMR definition but commits the murder while in state custody.143 

Therefore, New York would allow a mentally retarded offender to be 
executed. Clearly, this cannot manifest a will of the people of New 
York to not execute mentally retarded offenders, for they expressly 
allow it. With so many differing views as to who is considered 
mentally retarded, one cannot logically group these states together as 
a collective voice suggesting that the same group should be spared from 
execution. These states differ because each has its own policy and 
reasons for acting as it does, and this is not the collective moral will 
which should be used to make a sweeping constitutional declaration 
like that in Atkins. 

A procedural analysis shows more non-consensus thinking within 
the purported consensus, with states disagreeing as to the proper burden 
of proof allocated,'" whether the trial court or the jury should be 
responsible for determining ifan individual is mentally retarded,'45 and 
whether these statutes should be applied prospectively or 
retroactively." These states obviously cannot agree exactly who they 
would like to exempt from capital punishment or how a court should 
properly make this determination. Therefore, their statutes should not 
be combined to represent a collective force of moral will. 

B. Relying on "Science" 

The Atkins majority also held that executing mentally retarded 
offenders is unconstitutional because death is a disproportionate 
penalty to give a mentally retarded individual because these individuals 
are not sufficiently morally culpable. While the majority's culpability 

142. N.Y. Code Crim. Proc. § 400.27(12) (2003). 
143. Id. 
144. BriefofAmici Curiae, supranote 130, at 14-15. 
145. Id. at 15-16. 
146. Id.at 17-18. 
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conclusions are not always wrong, the opinion erred by applying its 
conclusions across the mentally retarded spectrum. Some in the field 
of psychology believe that such conclusions are overly broad because 
they lack true scientific backing.'47 Atkins's broad assertion that 
mentally retarded offenders are per se less morally culpable is also 
logically flawed if one considers that there is a "changing" definition 
of mental retardation among the scientific community 4- and that there 
are serious limitations on the methodology used to make an accurate 
mental retardation diagnosis. 

1. Problems with Methods 

Well-known publications recognize that there is limitation to the 
methodology of accurately assessing potentially mentally retarded 
individuals. 49 Johnny L. Matson, Ph.D., a psychologist who has 
diagnosed mentally retarded individuals for over thirty years and 
received the AAMR Region V Researcher of the Year Award in 1991, 
suggests that the most troubling thing about these limitations is that 
they occur in the ideal clinical environment. 50 Therefore, Dr. Matson 
says, these limitations increase exponentially when a psychologist must 
operate in the highly-stressed situation of a capital murder trial, where 
a person who has never sought treatment is being diagnosed, and the 
outcome will affect his life or death. "' This heightened concern applies 
to Atkins's situation, in that he had never before been assessed to 
determine whether he was mentally retarded. 52 

a) MeasuringIntellectualDeficiencies 

Disagreements over assessing a patient's intellectual deficiencies 
can range from what is actually measured by intelligence tests to 
more sophisticated criticism that there are "potentially serious 
implications of arbitrarily classifying individuals as mentally 
subnormal based upon theoretical, statistical constructs of 

147. Interviews with Johnny L. Matson, Ph.D., Director of Clinical Training in 
Psychology, Louisiana State University, inBaton Rouge, LA (Sept. 2002-Nov. 2002). 

148. Although there is agreement that a three-dimensional approach is best, and 
most do focus on cognitive, adaptive, and onset issues, there is always change going 
on in the community regarding different organizations and their respective 
definitions. For example, afterAtkins, the AAMR's website boasted that one should 
pick up a copy of the 2002 edition of its journal to see the "new definition for 
2002!" AAMR, at http://www.aamr.org (last visited Sept. 5, 2002). 

149. Steven Beck, Overview of Methods, in Assessing the Mentally Retarded 
3-4 (Johnny Matson and Stephen E. Breuning eds., 1983). 

150. Matson Interviews, supranote 147. 
151. Id. 
152. Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242 (2002). 

http://www.aamr.org
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intelligence."'53 There is agreement, however, that two major tests, 
the Weschler (WAIS-II)'15 4 and Stanford-Binet tests, 55 are the most 
accurate. The singular reliance given to the intelligence quotient 
scores often limits these standardized forms oftesting.156 Therefore, 
if one bases determinations of mental retardation or the level of 
mental retardation primarily on these tests, one will face serious 
trouble in making accurate diagnoses, because some consider this 
form a rigid determination of cognitive impairment.'57 

While other methods of analysis are encouraged and recognized 
by the scientific community, such as adaptive and behavioral factors, 
the limitations associated with these tests are important, because a 
person's mental retardation level is tied only to the statistical score he 

5achieves on either of the respected standardized tests. l' In the widely 
respected and oft-cited book on mental retardation Assessing the 
Mentally Retarded, for example, the classifications of mentally 
retarded individuals ranges from mild to profound based entirely on 
IQ scores from the Stanford-Binet and Weschler tests. 59 According 
to the data provided, a person scoring from fifty-two to sixty-seven 
on the Stanford-Binet and fifty-five to sixty-nine on the Weschler is 
considered by the scientific community to be mildly mentally
retarded, whereas an individual who scores nineteen or below on the 
Stanford-Binet and twenty-four or below on the Weschler is 
considered profoundly retarded. 60 No account is given as to how 
these individuals perform on the adaptive or behavioral assessments. 
The result is a system truly based on a standardized written test. For 
example, a person whose adaptive deficiencies barely fit the 
requirements to be considered mentally retarded could be a poor
reader or poor test taker and score very low of the IQ portion. 
Despite the fact that this person behaves close to normally, he would 

153. Beck, supra note 149, at 4. 
154. The WAIS-III, or the Weschler Adult Intelligence Scale, Third Edition, is 

scored by adding together the number of points earned on different subtests, and 
using a mathematical formula to convert this raw score into a sealed score. The test 
measures an intelligence range from forty-five to 155, with 100 being the median 
score, indicating an average level of cognitive functioning. A. Kaufman & E. 
Lichtenberger, Essentials of WAIS-III Assessment 60 (1990).

155. Similar to the Weschler test, the Stanford-Binet test is more popular in its 
role of assessing children with mental deficiencies. There are seven broad 
categories to the test, covering language, memory, conceptual thinking, reasoning,
numerical reasoning, visual-motor, and social intelligence. See Beck, supra note 
149, at 15. 

156. Beck, supra note 149, at 16. 
157. Id. 
158. Id. at 7. 
159. Id. 
160. Id. 
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be considered moderately or severely retarded. This diagnosis would 
therefore be misleading, because the only severe part of the patient 
would be his ability to take a test, not his ability to function in the 
world, which is where he committed the capital offense. These 
limitations further illustrate a dynamic field of science which is not 
yet ready for sweeping per se conclusions of culpability and 
functioning. 

b) Behavioral/AdaptiveAssessment Limitations 

In order to make an accurate diagnosis ofmental retardation, it is 
also necessary to assess adaptive functioning ofthe patient. Although 
other strategies for doing so may exist, it is generally accepted that an 
interview is an indispensable part of any type of behavioral 
assessment. 6' While intelligence tests have been criticized for their 
rigidity, interviews are criticized for their over-subjectivity with too 
much reliance on self-reported data.'62 Because the psychological 
interview process requires the psychologist to formulate a 
developmental history of the patient, interviews with parents and 
family members are very often necessary. 63 ' According to experts, it 
is well documented, however, that information obtained from parents 
may not be very accurate or valid and that information from each 
parent is often contradictory.' 64 Dr. Johnny Matson suggests that 
there are serious limitations on behavioral assessment in an ideal 
environment and that the even more grave limitations in the criminal 
trial setting mandate that there should not be a "knee-jerk reaction" 
to what a particular expert finds in this limited context.165 

Considering Dr. Matson's suggestions and the literature 
presented, Atkins is even more troubling, because the majority saw 
the methodology of assessing the mentally retarded (in the criminal 
trial context) as leading to a concrete diagnoses of capacity, rather 
than the severely limited and ill-suited environment that the Atkins 
experts encountered. For example, Dr. Stanton Samenow, the 
forensic psychologist who testified for the state in the penalty phase, 
interviewed Atkins and deputies at the jail and reviewed Atkins's 
school records. 166 Despite his having the IQ score obtained from 
defendant's counsel, he concluded that the behaviors disclosed by 
those who knew Atkins did not meet the requirements of mental 

161. Id. at 12. 
162. Id. 
163. Id. at 13. 
164. Id. at 14. 
165. Matson Interviews, supranote 147. 
166. Atkins v. Virginia, 536 U.S. 304, 309 n.6, 122 S. Ct 2242, 2246 n.6. 
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retardation. 167 In this case, however, the Supreme Court chose to 
second guess the findings of a jury that believed Dr. Samenow's 
testimony that Atkins and his family failed to convince him that 
Atkins lacked the capacity to be executed. Reasoning from this, it is 
entirely possible, considering these limitations, for a jury to listen to 
both experts, but make a credibility call for themselves that the 
defendant and his parents were not being completely truthful in 
describing the defendant's adaptive capabilities. 

Some recent studies also find that the methods used in Atkins are 
simply inadequate to determine if an individual is indeed mentally 
retarded.168 Behavioral aspects of mental retardation can be more 
elusive or problematic than these tests allow, some suggest, and more 
tests are needed to truly measure the level of functioning. 69 This 
research concludes that measures of motivational status, social 
competence in a variety of situations, and physical dexterity are not 
adequately emphasized in normal assessment practice. 170 Many 
modem examinations, they charge, completely ignore socio-cultural 
factors, which they see as key aspects of a true behavioral

1 7 1 
diagnosis. 

The lack of accuracy and limitation of assessment, especially in 
the criminal trial context, makes the majority's perse conclusions of 
lack of culpability (rather than individual assessments), which are 
predicated on diagnoses from the methods, unscientific and logically 
unsound. 

C. CulpabilityConclusions 

Throughout Atkins, in both the majority and the dissent, the 
justices speak of both culpability and moral culpability. There does 
not appear to be a definition for the latter phrase, and it is not a legal 
term of art. Thus, fleshing out how juries can find moral culpability 
or a lack thereof is particularly tricky. The Court here appears to be 
confusing the "right and wrong" ofculpability, which has merit in the 
present discussion, with the ability to perceive "right and wrong" in 
general a discussion better left when assessing whether a particular 
defendant is able to stand trial at all, as is the case of the insanity

2defense.17 Outside the context of insanity, courts focusing on the 

167. Id. 
168. J.R. Mercer, The Impact ofChangingParadigmsofDisabilityon Mental 

Retardationin the Year 2000 in Mental Retardation in the Year 2000 15, 33-34 (L. 
Rowitz ed., 1997). 

169. Id. 
170. Id. 
171. Id. 
172. Most people associate the term "moral" with its common definition "of or 

https://defense.17
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degree ofblameworthiness to which a particular defendant should be 
attributed usually speak in terms of criminalcupability. With these 
limitations in mind, it is probably better to critique Atkins using this 
phraseology.'73 

Despite its more frequent usage, the concept of criminal 
culpability is very elusive. Most courts agree, however, that in order 
to receive a death sentence, an offender must possess the highest level 
of criminal culpability. 7 4 The Model Code of Criminal Law, for 
example, has chosen to take the route suggested by some scholars and 
proscribes different divisions of culpability, with the highest being
"purposeful," and the lowest being "faultless" or "absolute 

75 liability." ' Criminals act purposefully if their conscious objective 
is to cause a desired result.'76 Justifying a broad ban on executing 
mentally retarded individuals, the majority stated that such offenders 
"by definition" have diminished capacities to understand and process 
information, abstract and learn from mistakes, reason logically, and 
control impulses.'77 They fail, however, to allege that these 
individuals cannot act purposefully, or consciously desire the final 
result. Suppose, for example, that a mildly mentally retarded 
individual, who does not read very well, often touches the clothing 
iron when hot, and has trouble controlling his need for free money, 
sticks up a liquor store and shoots all three attendants. There is 
nothing in the majority's definition that suggests that he could not 
seek out and want the result of having the free cash. The majority 
would have the world believe that a person must understand 
something deeper about killing the attendant (apart from the fact that 
it is wrong, of course), than "if I kill them, they cannot kill me, and 
I get the money." 

Countless journal articles attempt to justify a conclusion that 
mentally retarded offenders are less culpable by suggesting that these 
individuals may commit crimes on impulse and often cannot correct 
improper behaviors. 7 ' These considerations may have weight in a 

relating to principles of right and wrong in behavior." Webster's New Collegiate 
Dictionary 742 (9th ed. 1991). 

173. The two concepts of culpability, or legal or criminal culpability, and moral 
culpability, appear from research to often be intertwined. Because this note focuses 
on criminal consequences for criminal conduct, and for the reasons in the paragraph 
above, this note will only deal with criminal culpability. 

174. See Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909 (1976). 
175. Paul H. Robinson, A BrieffHistory ofDistinctionsin Criminal Culpability, 

31 Hastings L.J. 815, 818-19 (1980). 
176. Id. (citing Model Penal Code § 2.02(2)(a)(i) (Proposed Original Draft, 

1962)). 
177. Atkins v. Virginia, 536 U.S. 317, 318, 122 S. Ct. 2242, 2250. 
178. See, e.g., JonathanL. Bing,Protectingthe Mentally RetardedFromCapital 

Punishment:State Efforts Since Penry andRecommendationsfor the Future,22 
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criminal matter, such as in mitigating evidence, but they do not 
address the issue of culpability, or the desire of a person to act 
purposefully to create a result. It is not logical to conclude that an 
impulsive armed robber who killed every gas station attendant 
encountered, and continued until properly punished, was not as 
culpable (ifnot much more) than a person who committed an armed 
robbery or murder for the first time. 

Avoiding concrete analysis, some commentators suggest that the 
definition of mental retardation alone demonstrates the lack of 
culpability."7 9 This statement is never backed up by anything but the 
words of the definition itself. The plain language of the AAMR 
definition, however, does not mention culpability or address 
consciously seeking an intended result, nor does this suggestion 
address the many differing levels of mental retardation. Considering 
differing levels of mental retardation is essential to making an 
accurate determination of capacity, because research from the 
American Medical Association states that mildly mentally retarded 
persons differ from non-retarded persons only in their rate and degree

°of intellectual development.' One can conclude from this that a 
mildly retarded offender possesses the same adaptive or behavioral 
traits of the average person, which means that they are merely less 
intelligent than the normal offender, and certainly not per se less 
culpable. 

No scientific research concludes that a person with a differing 
degree of intellectual development cannot consciously and actively 
act to achieve a result. 'l In fact, thorough analysis reveals that some 
advocates who make these broad conclusions oflesser culpability cite 
sources that do not agree with their assertions."8 2 An excellent 
example of these jumps ofreasoning can be seen in the amici curiae 
brief filed on behalf of the AAMR and several other health 
organizations in McCarverv. North Carolina,18 3 in which the amici 
sought to convince the court that it is widely recognized that the 
culpability of defendants with mental retardation is lessened by their 
mental impairments. One of the sources that the petitioner cited to 
support this conclusion is a well respected handbook on mental 

N.Y.U. Rev. L. & Soc. Change 59, 80-81 (1996); Jamie Marie Billotte, Is it 
Justified?-TheDeathPenaltyandMentalRetardation,8 Notre Dame J.L. Ethics 
& Pub. Pol'y 333, 366-67 (1994). 

179. See Bing, supra note 178, at 80. 
180. AMA Handbook on Mental Retardation 14-15 (Hebert J. Grossman & 

George Tarjan eds., 1987). 
181. Matson Interviews, supranote 147. 
182. Id. 
183. Brief ofAmici Curiae for AAMR, et al. at 33, McCarver v. North Carolina, 

532 U.S. 941, 122 S. Ct. 22 (2001). 
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retardation authored by Johnny Matson, Ph.D."8 4 While Dr. Matson 
agrees that mentally retarded individuals do suffer from mental 
impairments, thereby making them mentally retarded in the first 
place, he suggests that it is "patently false" that either any of his, nor 
any of the widely respected scientific research, can lead one to 
conclude that a diagnosis of mental retardation necessitates a 
conclusion that the offenders is less culpable for his acts.8 5 Certainly 
a mentally retarded capital offender can be less culpable, Dr. Matson 
recognizes, and such culpability could possibly stem from his 
impairment.8 6 Dr. Matson suggests that the only truly scientific way 
to assess whether such an offender possesses the proper mental state 
to consciously and actively seek out an intended result is through 
individual assessment, because not all of those who suffer from 
mental retardation, as defined b 7 the AAMR, will be unable to 
undergo these mental processes. 

Conclusions should be backed up with science, not advocacy. 
The majority's broad culpability conclusions have no scientific 
backing on a per se level, and therefore cannot support a per se 
holding. Thus, the dynamic field of mental retardation demands 
individualized assessment and individual culpability conclusions. 

IV. THE AFTERMATH OF ATKINS V. VIRGINIA 

While the central holding of Atkins is clear, the opinion 
essentially left to the states the task ofdeciding both which offenders 
to deem mentally retarded and what procedures to put in place to 
make this determination.' 88 The final answer, of course, will come 
from state legislatures, but as cases with mentally retarded offenders 
pile up, courts have been forced to carve out rules and mandate 
definitions. Louisiana, for example, had never considered the issue 
ofmental retardation in the criminal context before Atkins. 89 But, in 
State v. Williams, the state's supreme court wrestled with which 
definition of mental retardation to use for Atkins petitions, pointing 
to different legislative language concerning those seeking mental 
retardation disability services."' The Court eventually settled on a 

184. Id. 
185. Matson interviews, supranote 147. 
186. Id. 
187. Id. 
188. State v. Williams, 2001-1650 (La. 11/1/02), 831 So.2d 835, 853. For 

example, Atkins did not mandate substantively any definition ofmental retardation, 
nor did the Court procedurally mandate whether the issue ofmental retardation must 
be decided by a judge or jury. 

189. Id. 
190. Id. The Williams court referred by analogy to Louisiana's definition of 

https://impairment.86
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definition that most closely fit within the AAMR three-part 
framework that the United States Supreme Court referred to inAtkins, 
but noted that apparently any definition would suffice. 9' 

Attempting to fashion Atkins procedure, the Williams Court 
explained that not every person currently in jail who suggests he is 
mentally retarded would be entitled to "post-Atkins" relief.92 A 
defendant must present objective evidence, the Court noted, which 
shows that his mental state is at issue. 93 These proceedings would 
resemble those deciding whether a defendant would be entitled to a 
pre-trial competency hearing. 94 Once relief was granted, the 
Williams Court ordered trial courts to conduct an evidentiary hearing

5to decided whether the defendant is mentally retarded.' 9 The Court 
ordered that a "sanity commission," comprised of two or three 
experts, and appointed by the court itself, be put together and 
subjected to questioning from both parties at the hearing. 96 The 
Court explicitly noted, however, that the final decision must be made 
by the judge and not by the panel of experts.1 97 Louisiana 
jurisprudence applying Williams has utilized its procedure without 
suggesting any serious changes or announcing any apparent 
shortcomings. 

The Louisiana Legislature reacted to Atkins with Code of 
Criminal Procedure Article 905.5.1 that demands that both the state 
and the defendant must agree in order for the issue of mental 
retardation to be tried by the court alone in a preliminary proceeding, 
to be proven by the defendant by a preponderance of the evidence.' " 
Otherwise, the article mandates that the issue ofmental retardation is 
to be tried by the jury during the capital sentencing hearing.2 °° The 
prosecution is entitled under the article to independently examine the 
defendant, and any pretrial determination by a judge does not 
preclude the defendant from re-presenting the issue to the jury at the 
capital sentencing phase.20' It remains to be seen how this article will 

mentally retarded found in Louisiana Revised Statutes title 28, section 381(12). 
191. Id. at 854. 
192. Id.at 857. 
193. ld. at 857. 
194. Id.at 858 
195. Id. 
196. Id.at 859. 
197. Id. 
198. See, e.g., State v. Dunn, 2001-1635 (La. 11/1/02), 831 So.2d 862; State v. 

Tate, 2001-1658 (La. 5/20/03), 851 So. 921. 
199. Cheney C. Joseph& P. Raymond Lamonica, Criminal Jury Instructions and 

Procedure § 7.01, in 17 Louisiana Civil Law Treatise (2d. ed.) 79, 107 (2003). 
200. La. Code. Crim. Proc. art. 905.5.1 (C) (1). 
201. Id. art. 905.5.1 (F), (C)(2). Further, section G declares that ifthe defendant 

fails to comply with an order to fully disclose all relevant information regarding his 
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be interpreted by Louisiana courts. 
While some states have followed Louisianajurisprudence on the 

issue of whether the judge orjury should decide the issue ofmental 
retardation,2 °2 others have demanded it be a question for the jury.2 ° 3 

Some states have also decided to make the determination on 
evidence already in the record, instead of a trial court appointing a 
commission of experts.2° Instead of looking to their own statutes 
for definitions ofwhat it means for a person to be mentally retarded, 
some states have opted to simply adopt the AAMR definition 
mention in Atkins.205 Seemingly confused just how far Atkins 
demanded that states go in defining mental retardation, Alabama 
opted to apply the broadestdefinition in those states that prohibit 
the execution of the mentally retarded.20 6 

States have also differed when considering exactly which type 
of evidence to consider to accurately assess whether a defendant 
possesses the necessary intellectual component of mental 
retardation. Oklahoma courts have held that IQ scores are not 
needed at all to prove that a defendant is mentally retarded, and 
therefore do not include numbers at all in their definition,2 7 

whereas Ohio has stuck to a stricter numerical approach, mandating 
that a person with an IQ score above seventy is presumptively not 
mentally retarded.20 8 

Not surprisingly, federal courts have not been exempt from post-
Atkins experimenting. Recognizing that Atkins's allowed states to 
set definitions and procedures, some federal courts have refusing to 
extend Atkins relief beyond what states offer. For example, the 
United States Fifth Circuit recently held that there is no 
constitutional duty to offer the defendant ajury determination of his 
mental retarded status when the state's law don't require such a 
finding.20 9 

mental capacity or to submit to state examination, he will not receive any pretrial 
hearing nor be granted the opportunity to convince a jury at capital sentencing that 
he is mentally retarded. Id. art. 905.5. 1(G). 

202. See, e.g., Lott v. State, 779 N.E.2d 1011, 1015 (Ohio 2002) (The matter of 
whether the defendant is mentally retarded should be decided by the trial judge and 
is not a jury question). 

203. See, e.g., Murphyv. State, 54 P.3d 556, 568 (Okla. Crim. App. 2002) (The 
jury must determine if a defendant is mentally retarded, and if so, he is no longer 
eligible for the death penalty). 

204. Id. at 568-69. 
205. Lott, 779 N.E.2d at 1014. 
206. Yeomans v. State, 2004 WL 362229,21 (Ala. Crim. App. 2004) (citing Ex 

parte Perkins, 851 So.2d 453 (Ala. 2002)). 
207. Murphy, 54 P.3d at 568. 
208. Lott, 779 N.E.2d at 1014. 
209. In re Johnson, 334 F.3d 403, 404-05 (5th Cir. 2003). 
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While states wait on their legislatures to act, their courts have 
interpreted the opinion to give them great latitude on the specifics of 
how to implement the Atkins order ofnot executing mentally retarded 
offenders. There are stark differences in procedure and definitions as 
seen above, and only time will tell ifthis lack ofuniformity weakens 
the mandate of the Supreme Court's broad ruling of 
unconstitutionality. 

V. CONCLUSION 

In Atkins v. Virginia, the Supreme Court of the United States 
spared all those diagnosed as mentally retarded from capital 
punishment.21 But in doing so, the Court announced a new way to 
interpret the Eighth Amendment, one that will lead to uncertainty due 
to its subjective and irresponsible methodology. The methodology 
included labeling eighteen states as a force of collective will without 
acknowledging that, in many important aspects, the laws were not 
really the same. States now seeking to pass criminal laws in response 
to local concern will now have to worry about becoming part of a 
national or world-wide voice, which could make local decisions more 
permanent than the individual states had intended, and may lead to a 
chilling effect on state legislative experimentation in the criminal law 
field. This effectively deprives the entire nation of the results of 
Justice Brandeis's "state laboratory experiments," and may have 
railroaded a more meaningful legislative progression on this topic. 

While the majority zealously "discovered" a consensus of state 
will, it failed to recognize the true dynamic state of the study of 
mental retardation. Limitations on the methodology needed to assess 
the necessary intellectual and adaptive traits, especially in the 
criminal trial context, as well as changing notions of what the 
disorder really is, demand that individual assessments, rather thanper 
se judgments, are necessary to make accurate diagnoses. The 
majority also made the fatal error of not considering science when 
concluding that mentally retarded offenders should not be executed 
because they are less culpable. Once more, the state of science in this 
field rebukes this broad conclusion, and again demands individual 
assessments. 

Assessing potentially mentally retarded offenders individually and 
making case by case conclusions about their mental states was the 
method utilized by capital punishment states before Atkins. Waiting 
for legislative action after Atkins, some state courts have fashioned 
procedural frameworks to respond to defendants rushing to seek 
Atkins relief. Other state legislatures quickly moved into action to 

210. Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242 (2002). 
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implement Atkins demanded change. In both cases, one is forced to 
wait to see whether the Supreme Court ofthe United States will agree 
that these states have complied with its broad holding and imprecise 
directions. 

In the end, one could suggest that this note's vigilance is futile 
and unnecessary because even if the majority is wrong, no one is hurt 
by the result. Those who would suggest such passiveness in the face 
ofjudicial overreaching and would be content to continue the one-
sided advocacy before the ruling must subscribe to Arthur Leffts 
notion that "[t]he propositions ...are logically incoherent; they are 
not evil.",21' Good and evil is not the inquiry here. Rather, it is our 
duty to go further, for, if we do not, it will be our own fault if 
Hamilton's promise is not fulfilled. 
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