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conflict cases and the conferees recommended appointing parenting
coordinators or masters to manage recurring child custody and access
disputes.”’* By 2003, at least fourteen states had implemented this
new professional role.?"

Parent coordinators assist parents in creating, implementing, and
monitoring parenting plans.’® Some states limit appointment of
parent coordinators to post-decree matters while other states involve
them in the divorce process.?'® During the divorce process, parent
coordinators may function as the leader of an interdisciplinary team
assisting the family.?’” More typically parent coordinators make
decisions or recommendations®"® about day-to-day matters such as
scheduling, activities, transportation, child care, discipline, education,
and health care.?”® They generally cannot modify custody, allow
relocation, or make any other major changes to court orders.??
Rather, they settle more routine parenting disputes outside of the
court setting.*! Thus, depending on the needs of the family, parent
coordinators may perform assessments, provide education, serve as

213. Conference Report and Action Plan, High Conflict Custody Cases:
Reforming the System for Children, Wingspread Conference at Racine, Wisconsin,
September 8-10, 2000, sponsored by the American Bar Association and the
Johnson Foundation.

214. AFCC Task Force 2003, supra note 211, at 534.

215. Christine A. Coates et al.,, Parenting Coordination for High-Conflict
Families, 42 Fam. Ct. Rev. 246, 247 (2004). See also AFCC Task Force on
Parenting Coordination, Model Standards of Practice for Parenting Coordinators
(Draft for Comment March 2005), available at
http://www.afccnet.org/about/parent_coord_tf.asp [hereinafater AFCC Task Force
2005] (“The overall objective of parenting coordination is to assist high conflict
parents to implement their parenting plan, to ensure compliance with the details of
the plan, to resolve conflicts regarding their children and the parenting plan in a
timely manner, and to protect and sustain safe, healthy, and meaningful parent-child
relationships.”).

216. AFCC Task Force 2003, supra note 211, 533.

217. Coates et al., supra note 215, at 257.

218. Parent coordinators may make decisions or make recommendations to the
court depending on how they are authorized and what the parties have stipulated.
See Elrod, supra note 91, at 533 (2001); AFCC Task Force 2003, supra note 211,
at 556 (2003).

219. Sullivan, supra note 212, at 576; AFCC Task Force 2003, supranote 211,
at 544. See also AFCC Task Force 2005, supra note 215, at Stnd XI (listing
seventeen issues that parenting coordinators may resolve).

220. AFCC Task Force 2003, supra note 211, at 543. See also AFCC Task
Force 2005, supra note 215, at Stnd XI (“A PC should refrain from making
decisions that would change legal and physical custody from one parent to the other
or that would change the parenting plan in such a way that precipitates a change in
child support.”).

221. Kelly, Psychological and Legal Interventions, supra note 163, at 143.
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case coordinator, assist with conflict management, and gotentlally
make binding decisions or recommendations to the court.

Parent coordinators are usually appointed by stipulation of the
parties in order to avoid concerns about delegation of judicial
authority and continuing jurisdiction. However, appomtment may be
authorized by state statute, court rule, or court order.”? A well-
drafted stipulation should include the terms of appointment, scope of
decision making, discussion of confidentiality, and procedures for
challenging decisions and removal.”** At least one state parenting
coordinator statute has withstood challenge. The Oklahoma
parenting coordmator statute was held not to violate equal protection
and due process.?

The qualifications of parent coordinators vary by state, but man any
have backgrounds in mental health or conflict resolution.2
Preliminary research shows that parents report reduced levels of
conflict and that rehtlgatlon rates are substantially reduced when
parent coordinators are used.”

Parent coordinators are hkely to be especially useful in cases
involving domestic violence.”® However, depending on the type of
violence involved, the role of the parent coordinator may change. In
cases of Intimate Terrorism, the parent coordinator should act as an
arbitrator and be able to call upon the judge for immediate sanctions
if the perpetrator is threatening or fails to comply with agreements or
court orders. As the Association of Family and Conciliation Courts
(AFCC) Task Force on Parenting Coordination explains:

In those cases of domestic violence where one parent seeks to
obtain and maintain power and control over the other, the role
of the PC [parent coordinator] changes to an almost purely
enforcement function. Here the PC is likely to be dealing

222. AFCC Task Force 2005, supra note 215, at Stnd V1.

223. Elrod, supra note 91, at 533; AFCC Task Force 2003, supra note 211, at
536-7, Coates et al., supra note 215, at 249-50 (2004); AFCC Task Force 2005,
supra note 215, at Stnd VIIL.

224. Johnston, supranote 165, at 475; AFCC Task Force 2003, supranote 211,
at 542.

225. Barnes v. Barnes, 107 P.3d 560 (Okla. 2005). The Supreme Court of
Oklahoma determined that there were sufficient limits on the parenting coordinator
so that the parenting coordinator did not “micro-manage the family” and intrude
upon the custodial parent’s right to make decisions. /d.

226. AFCC Task Force 2003, supra note 211, at 552; Sullivan, supra note 212,
at 576. See also AFCC Task Force 2005, supra note 215, at App. A
(recommendations for training of parent coordinators).

227. Sullivan, supra note 212, at 579-80; Coates et al., supra note 215, at 247
(166 cases had 993 court appearances but after using parent coordinators the same
cases had 37 court appearances); Johnston, supra note 165, 475 (2000).

228. AFCC Task Force 2003, supra note 211, at 549-50.
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with a court order, the more detailed the better, rather than a
mutually agreed upon parenting plan; and the role is to ensure
compliance with the details of the order and to test each
request for variance from its terms with an eye to protecting
the custodial parent’s autonomy to make decisions based on
the children’s best interests and guarding against
manipulation by the abusing parent.””

However, in cases of Situational Couple Violence, the parent
coordinator should take an educational approach, function as a
mediator, and model conflict resolution skilis.**°

IV. IMPLICATIONS FOR SUBSTANTIVE LAW REFORM ¢

Courts can more effectively meet the needs of children by
differentiating between cases of Situational Couple Violence and
Intimate Terrorism. With support, education, and careful planning,
children may be parallel parented®' by parents with a history of
Situational Couple Violence. However, children who are exposed to
Intimate Terrorism need additional protection. They require physical
and emotional safety, structure and predictability, and a strong bond
with the nonviolent parent. Without intensive intervention,
perpetrators of Intimate Terrorism are incapable of meeting these
needs and awarding them custody or unsupervised visitation
endangers the children.

Substantive custody law should focus on meeting the needs of
children exposed to domestic violence. Unfortunately, statutes often
fall short of the mark. Even when domestic violence is identified,
courts are not given adequate guidance in evaluating the violence and
meeting the needs of children. Although typologies are not refined
sufficiently for exact application, viewing child custody statutes
through the lens of different types of violence helps explain the
superficial and imprecise analyses that some courts undertake.

A. Most Legal Definitions of Domestic Violence Are Inadequate

229. AFCC Task Force 2005, supra note 215, at n. 2.

230. Coates et al., supra note 215, at 253—54 (matching parent coordinators to
parents).

231. Children, supra note 213, at 35 (“Under parallel parenting models, each
parent does not include the other when interacting with the child. In essence, each
parent raises the child as if he or she were a single parent during the period that the
child is in residence. Interactions between parents is limited to the minimum extent
feasible.”). Schepard, supra note 152, at 35.
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Most legal definitions of domestic violence are drawn to include
violent acts and fear of violent acts.”®> However, because these
defining statutes do not address patterns of domination, coercion, and
control, they target Situational Couple Violence while seeming to
ignore the dynamics of Intimate Terrorism.

Three typical definitions of domestic violence illustrate the
problem. The American Law Institute defines domestic violence as
“the infliction of physical injury or the creation of a reasonable fear
thereof. . . .”?* Similarly the Louisiana definition provides that
“‘Family violence’ includes but is not limited to physical or sexual
abuse and any offense against the person as defined in the Criminal
Code. . . .”>* Finally, the North Dakota definition of domestic
violence “includes physical harm, bodily injury, sexual activity
compelled by physical force, assault, or the infliction of fear of
imminent physical harm, bodil;' injury, sexual activity compelled by
physical force, or assault. . . .

These definitions do not go to the heart of Intimate Terrorism, the
pattern of coercive control exerted through a variety of tactics and
behaviors. Mary Ann Dutton describes the pattern as follows:

... a pattern of coercive behavior that changes the dynamics
of an intimate relationship within which it occurs. Once the
pattern of coercive control is established, both parties
understand differently the meaning of specific actions and
words. Domestic violence is not simply a list of discrete
behaviors, but is a pattern of behavior exhibited by the
batterer that includes words, actions, and gestures, which,

232. Family Dissolution,supranote 144, at § 2.03 Comment h (state definitions
encompass “physical harm or threat thereof™).

233. Id. § 2.03(7) (defining domestic violence as “the infliction of physical
injury, or the creation of a reasonable fear thereof, by a parent or a present or
former member of the child’s household, against the child or another member of the
household. Reasonable action taken by an individual for self-protection, or the
protection of another individual, is not domestic violence.”) See¢ also National
Council of Juvenile & Family Court Judges, Family Violence: A Model State Code
1 (1994):

Sec. 102 Definitions.

Unless the context otherwise requires, as used in the Model Code:l.
“Domestic or family violence” means the occurrence of one or more of the
following acts by a family or household member, but does not include acts
of self-defense:

(a) Attempting to cause or causing physical harm to another family or
household member;

(b) Placing a family or household member in fear of physical harm;

(c) Causing a family or household member to engage involuntarily in
sexual activity by force, threat of force, or duress.

234, La. R.S. 9:362(3) (2004).

235. N.D.C.C. 14-07.1-01(2).



1416 LOUISIANA LAW REVIEW [Vol. 65

taken to§ether, establish power and control over an intimate
partner.”*

By analogy, Evan Stark illustrates the lack of focus on coercive
control in the context of criminal definitions by explaining that “this
categorization of domestic violence has created a new (second) class
of misdemeanor assaults rather than criminalizing the far more severe
pattern of coercive behaviors that are distinctive to partner
relationships, that is battering.”*’

The failure to include definitional statutory language describing
the pattern of control characteristic of Intimate Terrorism has several
consequences. First, in many states a single overarching definition
of domestic violence applies to both protective orders and child
custody determinations. Thus, in custody determinations courts
correctly focus on specific acts of violence but are less likely to
assign importance to patterns of coercion and control that are
significant with respect to parenting. This may result in paying
needed attention to Situational Couple Violence while discounting
the dynamics and consequences of Intimate Terrorism. Second, by
failing to include language regarding patterns of control, these
definitions reinforce the misguided notion (discussed previously) that
all domestic violence is really Situational Couple Violence. As a
result, the danger to victims and children experiencing Intimate
Terrorism is underestimated and Intimate Terrorists may be allowed
to use the legal system as an instrument of harassment and control.
Third, proof of a pattern of coercive control could lend support to a
victim’s claim of self-defense and assist courts in more accurately
differentiating cases of Violent Resistance to Intimate Terrorism
from cases of female-initiated Situational Couple Violence. Fourth,
as will be discussed below, imprecise definitions can lead to the
inappropriate triggering of custody presumptions (triggering them in
cases of Situational Couple Violence but not Intimate Terrorism) and
confusion about when such presumptions have been rebutted.

Maine, Nevada, Minnesota, and Missouri have adopted statutory
definitions of domestic violence that come closer to encompassing
patterns of coercive control. The Maine definition includes,
“attempting to place or placing another in fear of bodily injury
through any course of conduct, including, but not limited to,
threatening, harassing or tormenting behavior.”?® It also discusses

236. Mary Ann Dutton, Expert Witness Testimony, in The Impact of Domestic
Violence on Your Legal Practice, Aba Commission on Domestic Violence § 8-81,
§8-8 (Deborah M. Goelman et al. eds., 1996).

237. Stark, Re-Presenting, supra note 40, at 980-81 (1995).

238. 19-A M.R.S.A. § 4002(1)B (2004).
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2
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using intimidation to compel conduct,” restricting movement,”*" and
being in the victim’s vicinity without reasonable cause.?’’ The
Nevada statute similarly discusses the compelling of acts**? and a
“knowing, purposeful or reckless course of conduct intended to
harass the other.””*® The Minnesota definition of domestic abuse?*
includes terroristic threats which are defined as threatening “directly
or indirectly, to commit any crime of violence with purpose to
terrorize another... or in reckless disregard of the risk of causing such
terror . . . .”* Missouri defines abuse as follows:

“Abuse” includes but is not limited to the occurrence of any
of'the following acts, attempts or threats against a person who
may be protected pursuant to sections 455.010 to 455.085:
(a) “Assault,” purposely or knowingly placing or attempting
to place another in fear of physical harm;
(b) “Battery,” purposely or knowingly causing physical harm
to another with or without a deadly weapon;
(c) “Coercion,” compelling another by force or threat of force
to engage in conduct from which the latter has a right to
abstain or to abstain from conduct in which the person has a
right to engage;
(d) “Harassment,” engaging in a purposeful or knowing
course of conduct involving more than one incident that
alarms or causes distress to another adult and serves no
legitimate purpose. The course of conduct must be such as
would cause a reasonable adult to suffer substantial emotional
distress and must actually cause substantial emotional distress
to the petitioner. Such conduct might include, but is not
limited to:
a. Following another about in a public place or places;
b.Peering in the window or lingering outside the
residence of another; but does not include constitutionally
protected activity;
(e) “Sexual assault,” causing or attempting to cause another
to engage involuntarily in any sexual act by force, threat of
force, or duress;

239. Id. § 4002(1)C (2004).

240. Id. § 4002(1)D (2004).

241. Id. § 4002(1)F (2004).

242. N.RS. § 33.018(1)(c) (2004).

243. Id. § 33.018(1)(e).

244. Minn. Stat. § $18B.01 subd. 2 (2004).
245. Id. § 609.713 subd. 1 (2004).
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(f) “Unlawful imprisonment,” holding, confining, detainin‘é
or abducting another person against that person’s will . . . .2

While these definitions encompass more behaviors than typical
statutes, none of these statutes directly address patterns of coercive
domination including tactics such as psychological abuse, economic
control, use of privilege and punishment, isolation, and manipulation
of children.

Because Intimate Terrorism is so dangerous and insidious,
statutory definitions should be amended to add language specifically
describing it. Language could be added to existing definitions of
domestic violence such as that contained in the American Law
Institute recommendations. The following is an example of possible
language:

Domestic violence involves the infliction of physical injury
or the creation of a reasonable fear thereof and may include
a pattern of coercive control involving tactics such as threats,
intimidation, psychological and emotional abuse, sexual
abuse, isolation of the victim, manipulation of children, and
exercise of economic control.

Adding such language to state statutory definitions will draw
attention to the range of intimidation typical of Intimate Terrorism
and ensure that evidence of a variety of coercive tactics will be seen
as relevant to establishing the pattern of abuse. Victims of Intimate
Terrorism and children exposed to it will ultimately be better
protected.

B. Domestic Violence and “Best Interests”
1. Domestic Violence as a Single Factor

Because courts historically failed to recognize the nexus between
domestic violence and parenting, during the 1980s, women’s
advocates lobbied for the inclusion of domestic violence as a factor
in determining the best interests of the child.**’ This effort was
bolstered by mounting empirical evidence concerning the harm to
children from witnessing abuse and the prevalence of concurrent
child abuse® Currently nearly every state includes domestic
violence as an explicit factor to be considered in determining
custody.?*

246. V.A.M.S. § 455.010(1) (2004).

247. Goodmark, supra note 92, at 12.

248. Lemon, supra note 92, at 604.

249. LindaD. Elrod & Robert G. Spector, 4 Review of the Year in Family Law,
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In cases of Situational Couple Violence, case-by-case evaluation
of the children’s needs is likely to be appropriate, and a best interests
analysis can be useful in creating a highly structured parenting plan
that requires little contact between the parents. Of course, this
assumes that the court will give sufficient weight to the domestic
violence factor.

However, in cases involving Intimate Terrorism, inclusion of
domestic violence as one factor among many may not provide
adequate protection for children. Judges who are unfamiliar with the
dynamics of Intimate Terrorism may discount the seriousness of the
abuse and give the factor too little weight.*® For example,
Minnesota’s statute is a typical “best interests” statute providing that
the court consider “the effect on the child of the actions of an abuser,
if related to domestic abuse...that has occurred between the parents
or between a parent and another individual. . . .”?*' This factor is to
be considered along with twelve other factors in determining the best
interests of the child.

Even if the court weighs the domestic violence factor heavily, as
discussed above, the statutory definition of domestic violence is
unlikely to address patterns of coercive control. Consequently, courts
are implicitly encouraged to underestimate the serious consequences
of Intimate Terrorism in making child custody determinations. Thus,
in addition to amending statutory definitions of domestic violence,
states that use a domestic violence as a best interests factor should
include language (as suggested above) describing the pattern of
coercive control evident in Intimate Terrorism cases. Additionally
with respect to custody determinations, states could require courts to
make findings concerning a listing of parenting behaviors common
to Intimate Terrorists.”> However, this determination may best be
left to experts advising the court.

2. Use of Experts

37 Fam. L. Q. 578 (2004) (Domestic violence as a custody criteria in all states
except Connecticut, Mississippi, and Utah).

250. Nancy Ver Steegh, The Silent Victims: Children and Domestic Violence,
26 Wm. Mitchell L. Rev. 775, 790-1 (2000). See Family Dissolution, supra note
144, at § 2.11 Comment (c) (2002) (discussing cases where domestic violence is
weighed as a factor in deciding custody); Lemon, supra note 92, at 608-11
(discussing cases where batterers were awarded custody).

251. Minn. Stat. § 518.17 subd. 1(a)(12).

252. Mary Grams, Guardians Ad Litem and the Cycle of Domestic Violence:
How the Recommendations Turn, 22 Law & Ineq. 105, 137 (2004). See Bancroft
& Silverman, supra note 25, at 29-37. Typical characteristics include:
authoritarianism; underinvolvement, neglect, and irresponsibility; undermining the
mother; self-centeredness; manipulativeness; and ability to perform under
observation. /d.
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In addition to amending relevant statutory sections, custody
evaluators and guardians ad litem can effectively assist the court by
taking into account the dynamics of Situational Couple Violence and
Intimate Terrorism when making risk assessments and custody and
access recommendations.”® Unfortunately, both groups have been
criticized for failing to identify domestic violence®* and for viewing
all domestic violence as conflict-based (Situational Couple
Violence), and conseguently overlooking control-based violence
(Intimate Terrorism).*

The custody evaluator should make an in-depth investigation,
which includes obtaining relevant police and court records,
interviewing all parties with information, making home visits, and
completing any psychological testing.*® He or she should inform the
court concerning the frequency and severity of the violence, the type
of violence, and the impact of the violence on the children.?’

Multi-disciplinary teams including guardians ad litem and
custody evaluators are ideally situated to assist families with a history
of Situational Couple Violence in reducing conflict levels and
developing parenting plans. In contrast, these professionals can
provide important protection to children exposed to Intimate
Terrorism by alerting courts to the pattern of coercive control and by

253. See William G. Austin, Partner Violence and Risk Assessment in Child
Custody Evaluations, 39 Fam. Ct. Rev. 483 (2001) (urging a risk assessment
approach to child custody evaluation); Johnston, supra note 165, at 463—64 (2000).

254. Lynn Hecht Schafran, Evaluating the Evaluator, 42 No. 1 Judges’ J. 10
(2003) (domestic violence not mentioned in reports by Gals).

255. Dalton, supra note 2, at 273, 287; Meier, supra note 91, at 708. For
discussion of protocol for child custody evaluation see American Bar Association,
supra note 126, at 589. See also AFCC Model Standards of Practice for Child
Custody Evaluation; Schafran, supra note 254, at 738 (listing factors evaluators
erringly thought were more important than a history of abuse); Rita Smith &
Pamela Coukos, Fairness and Accuracy in Evaluations of Domestic Violence and
Child Abuse in Custody Determinations, 36 No. 4 Judges’ J. 38, 41 (1997)
(evaluators not trained about domestic violence may ignore or minimize violence);
June Carbone, The Missing Piece of the Custody Puzzle: Creating a New Model
of Parental Partnership, 39 Santa Clara L. Rev. 1091, n. 131 (1999) (90.6% of
psychologists would not consider allegation of physical child abuse as grounds for
denying custody).

256. Bancroft & Silverman, supra note 25, at 197; Stephen P. Herman, Child
Custody Evaluations and the Need for Standards of Care and Peer Review, 1 J.
Center for Child. & Cts. 139 (1999). See Family Dissolution, supra note 144, §
2.11(3) (2002) (providing that the court “should” order an investigation or appoint
a Gal or attorney unless satisfied that adequate information will be secured).

257. WilliamG. Austin, Assessing Credibility in Allegations of Marital Violence
in the High-Conflict Child Custody Case, 38 Fam. & Conciliation Courts Rev. 462,
463-64 (2000).
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strongly recommending the use of supervised visitation and parenting
coordinators.

C. “Friendly Parent” Provisions and Joint Custody
1. “Friendly Parent” Provisions

During the 1980s, public policy shifted to encourage continued
involvement by both parents after divorce. This led to the passage of
best interest factors favoring the parent most willing to encourage
contact with the other parent, commonly referred to as “friendly
parent” provisions.”® Twenty-eight states have enacted such
provisions.”’

“Friendly parent” provisions should not be used in cases
involving domestic violence. Exercise of such provisions is
especially dangerous in cases of Intimate Terrorism for several
reasons: (1) the batterer may appear to be the more cooperative
parent and thus gain custody or unrestricted access to the children;
(2) the victim may be coerced into agreeing to unrestricted visitation
in order to keep custody; (3) the victim may be forced to have
additional ongoing contact with the batterer; and (4) the batterer is
likely to use the provision as a means to control and manipulate the
process.

“Friendly parent” provisions are counterproductive in cases of
Situational Couple Violence as well because they encourage
cooperative parenting in cases where increased contact may
exacerbate conflict levels. While parents with a history of Situational
Couple Violence may be able to parallel parent under a carefully
drafted parenting plan, they should not be encouraged to coparent or
share joint physical custody. States with “friendly parent” provisions
should englicitly provide that they do not apply in cases of domestic
violence.”

2. Joint Custody

The movement supporting continued involvement by both parents
after divorce led to increased use of various forms of joint custody

258. Family Violence Project of the National Council of Juvenile and Family
Court Judges, Family Violence in Child Custody Statutes: An Analysis of State
Codes and Legal Practice, 29 Fam. L. Q. 197, 201-02 (1995).

259. Elrod & Spector, supra note 249, at 578.

260. Minn. Stat. § 518.17 subd. 2(a)(13) provides, “except in cases in which a
finding of domestic abuse as defined in section 518B.01 has been made, the
disposition of each parent to encourage and permit frequent and continuing contact
by the other parent with the child.”
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and, consequently, nearly every state has adopted joint custody in
some form.”' Like “friendly parent” provisions, joint legal or
physical custody is dangerous for victims of Intimate Terrorism
because continued contact provides the opportunity for manipulation,
control, and additional violence by the batterer.’®® Joint physical
custody is ill-advised for parents with a history of Situational Couple
Violence, although in some cases, it is possible that parents may be
able to share joint legal custody pursuant to a carefully drafted
parenting plan. States should explicitly provide that joint legal and
physical custody is inappropriate in cases of domestic violence.?®
For example, Minnesota has adopted a rebuttable presumption
against ordering joint legal or physical custody in cases of domestic
abuse.?**

D. Presumptions Against Custody Awards to Batterers

Concern about the application of “friendly parent” provisions and
joint custody in domestic violence cases led several influential bodies
to encourage states to adopt rebuttable presumptions against custody
awards to batterers. In 1990, Congress urged creation of such
presumptions®® and in 1994 the National Council of Juvenile and
Family Court Judges drafted a Model Code on Domestic Violence
that contains a rebuttable presumption. The presumption states, “it
is detrimental to the child and not in the best interest of the child to
be placed in sole custody, joint legal custody, or joint physical
custody with the perpetrator of family violence.”?%¢  Similarly the
American Bar Association recommends that “[w]here there is proof
of [domestic violence], batterers should be presumed by law to be
unfit custodians for their children.”?®

261. Elrod & Spector, supra note 249, at 578 (joint custody not a criteria in
Arkansas, California, Massachusetts and Vermont).

262. Elrod, supra note 91, at 508-9; Meier, supra note 91, at 679.

263. See Family Dissolution, supra note 144, § 2.11 Comment (c) (discussing
states with presumptions against joint physical custody in cases involving domestic
violence).

264. Minn. Stat. § 518.17 subd. 2.

265. H.R.J. Res. 172, 101st Cong. (1990).

266. Model Code on Domestic and Family Violence, supranote 199, §§ 401-403
(1994). But see Family Dissolution, supra note 144, § 2.11(3) (2002) (providing
that courts not allocate custodial responsibility or decision-making responsibility
to perpetrators of domestic violence without making special written findings and
that the perpetrator has the burden of proving that the child or parent would not be
endangered).

267. Howard Davidson, The Impact of Domestic Violence on Children, a Report
to the President of the American Bar Association 13 (1994).
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V. CONCLUSIONS AND RECOMMENDATIONS

Differentiating among types of domestic violence has practical
implications for court procedure and for substantive child custody law.
The one-size-fits-all approach endangers children and victims because
the failure to differentiate among families means that cases of Intimate
Terrorism are often mischaracterized as cases of Situational Couple
Violence. As aresult, neither group is adequately protected or referred
to appropriate court procedures and services. Unfortunately, the
language contained in most family law statutes supports the mistaken
view that domestic violence is a single phenomenon.

Courts should adopt a Differentiated Case Management system as
a part of a unified family court. Each family should be screened for
domestic violence and consideration should be given to the type of
violence experienced. An interdisciplinary team should make
appropriate referrals and develop a safety and treatment plan. To the
extent that the type of violence can be determined, families
experiencing Intimate Terrorism should be treated differently from
those experiencing Situational Couple Violence.”®® The Summary
Comparison Chart, below, compares the dynamics of Intimate
Terrorism and Situational Couple Violence and suggests implications
for parent education, mediation, supervised visitation, parent
coordination and substantive child custody law.

Cases Involving Intimate Terrorism. When children have been
exposed to Intimate Terrorism, their safety and protection should be
the primary focus of the legal system. Parents should be required to
attend separate parent education programs where special safety
precautions are taken. The program’s content should be modified to
stress information about domestic violence, available services, safety
planning, the need for separate parallel parenting, and options for
restricted contact. Mediation may not be appropriate for some of these
families; however, if the victim chooses to mediate, mediation should
only be undertaken by a specially trained mediator who uses special
precautions and safeguards. Because Intimate Terrorists are unsuitable
parents, access to the children should be restricted through use of
supervised visitation and a parent coordinator should be appointed to
monitor safety, prevent the batterer from manipulating the process, and
arbitrate disputes.

280. See Summary Comparison, below, comparing the dynamics of Intimate
Terrorism and Situational Couple Violence and suggesting implications for parent
education, mediation, supervised visitation, parent coordination and substantive
child custody law.
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In states where domestic violence is a best interests factor, statutory
language should be amended to include patterns of coercive control
and give extra weight to this factor. In addition typical perpetrator
parenting behaviors could be specifically listed and experts could make
special domestic violence parenting evaluations. Joint legal or physical
custody should be presumed to be inappropriate.

States should adopt rebuttable presumptions against legal or
physical custody awards to Intimate Terrorists. The statutory language
should be carefully drafted so that the presumption is triggered by
behaviors indicating a pattern of coercive control. If mutual violence
is alleged, the presumption should be applied to the perpetrator
engaged in a pattern of coercive control. Requirements for overcoming
the presumption should take the dynamic of coercive control into
account by requiring an interdisciplinary team to create and monitor a
treatment plan. Such a plan should involve completion of an
appropriate treatment program and require the perpetrator to
demonstrate behavioral and attitudinal change. In cases where there is
additional violence or where the batterer continues to manipulate and
threaten, termination of parental rights should be pursued.

Cases Involving Situational Couple Violence. Cases of Situational
Couple Violence must also be taken more seriously, but intervention
should focus on parent education and enhancement of conflict
resolution skills. Parents should be required to attend separate
specialized parent education programs stressing information about
domestic violence, community referrals, safety planning, the
detrimental impact of ongoing conflict on children, conflict resolution
skills, anger management, and parallel parenting. With appropriate
safeguards, mediation is likely to be appropriate and helpful to these
parents. Emphasis should be placed on creating a detailed parenting
plan aimed at reducing conflict levels, avoiding situations that could
escalate into a violent encounter, establishing parenting ground rules,
and resolving access issues based on the needs of the children. A
parenting coordinator should be appointed to continue the educational
process, monitor conflict levels, and assist in mediating day-to-day
decision making.

States should not use rebuttable presumptions against legal or
physical custody awards in cases of Situational Couple Violence, and
statutes should be amended to minimize the possibility that
presumptions will be triggered in these cases. Instead of invoking a
presumption, an individualized best interests analysis should be made
by the court if the parties reach impasse in mediation.

The Need for Caution and Additional Research. The failure to
distinguish between types of violence has contributed to the
development of one-size-fits-all stereotypes about violent families.
Less attention has been paid to families and family members who do
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not fit expected patterns. Some of these “unexpected patterns” may
involve different types of abuse. The impact of the violence, as well as
the victim’s response to it are likely to be very different depending on
whether Intimate Terrorism or Situational Couple Violence is
involved.

Because Johnson’s work is theoretical and families experiencing
domestic violence are in life-threatening situations, caution must be
exercised in applying his or other typologies in practice. Because all
families are different, they are unlikely to fit neatly into categories and
some may exhibit more than one type of violence. More research is
needed to develop ways to screen for different types of violence and
verify their existence.

However, the recognition of different types of domestic violence
has opened cross-disciplinary communications and has the potential to
explain and settle long standing controversies and disputes. Viewing
child custody law and process through the lens of Johnson’s domestic
violence typology also creates the opportunity to reexamine
assumptions, identify shortcomings, and conceptualize more effective
ways of helping children exposed to domestic violence.

Summary Comparison of Intimate Terrorism and Situational Couple
Violence with Implications for Child Custody

Intimate Terrorism Situational
Couple
Violence
Motivation Power and control Isolated
reaction to
conflict
Pattern Violence as one tactic in (No pattern ot
larger pattern of control coercive
control)
Frequency/sever | More frequent, more severe, | Generally fewer
ity/injury serious injury more likely incidents, may

be less severe,
serious injury

less likely
Perpetrator Male Male or female
or both
Escalation of Yes No
violence
Prognosis for Poor Parallel
parenting by parenting
perpetrator possible under
highly

structured
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parenting plan
(assuming
enhanced
conflict
resolution and
anger
management
skills)
Participation in | Only in classes with Preferably in
parent specialized curriculum and | specialized
education? stringent safety precautions | class
Participation in | May not be appropriate—if | Yes—likely to
mediation? mediate, need specially be helpful in
trained mediator using developing
special procedures and conflict
precautions resolution skills
Supervised Yes Not needed in
visitation many cases if
necessary? parents improve

conflict
resolution and

anger

management
skills and have
a highly
structured
parenting plan

Use of parent Yes—monitors compliance | Yes—acts as

coordinator? and acts as arbitrator mediator and
educator

Differential Yes Yes

Case

Management

Best interests Amend factors to include Careful

factors patterns of coercive control | discretionary

(list parenting behaviors and
use expert)—friendly parent
provisions inapplicable

case-by-case
evaluation—ifrie
ndly parent
provisions
should not

apply

Joint custody

Presumed 1nappropriate

Inappropriate
(need detailed
parenting plan
designed to
meet needs of
family)
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Presumptions Amend presumptions Presumptions
against custody | against custody awards to against custody
awards to perpetrators to target awards to
perpetrators— | patterns of coercive control | perpetrators
trigger should not

apply
Presumptions Presumption should apply to | Presumption
against custody | perpetrator with pattern of should not
awards to coercive control—female is | apply
perpetrators— | likely to be Violent Resister
violence alleged
against both
parents
Presumptions Monitoring treatment plan Presumptions
against custody | and change over time by should not
awards to interdisciplinary team apply
perpetrators—
rebutting
Termination of | Approprate 1n some cases Inappropnate

parental rights







