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as well to another demonstration earlier in 2004 where a less 
restrictive pens policy was employed without trouble. 

The Stauber court concluded easily that the extant police 
policy of metal barricade penning did not constitute a "narrowly 
tailored" time, place, and manner restriction on the plaintiffs' First 
Amendment rights of speech and assembly. 190 The differences 
between the Stauber and Boston convention case conclusions, so 
strikingly diametric, led to incongruous end results: A 
demonstration zone described by even casual observers as an 
"internment camp" and a reminder of pre-unification East 
Germany' 91 was permitted to stand while a relatively mild, yet still 
problematic practice of enclosing protesters within waist-high 
metal barricades was found to be unconstitutional. Although the 
constraints claimed by the Boston courts seem as valid as the 
wealth of evidence presented by the New York City plaintiffs, the 
decisions still seem incongruous and, despite the Supreme Court's 
apparent clarification in Rock Against Racism, reasonable and 
learned minds can and do still disagree about the nature of narrow 
tailoring. 

D. The Alternative ChannelsFactor 

The final element of the Rock Against Racism test that played 
out in the 2004 convention cases is the factor stating that time, 
place, and manner restrictions on First Amendment rights of 
speech and expression in public fora must be such as to "leave 
open ample alternative channels for communication of the 
information.1 9 2 This factor is listed last in the standard test and 
often receives the least degree of judicial attention. For example, 
the Supreme Court majority in Rock Against Racism concluded, in 
a few brief sentences at the close of its opinion, that the noise 
regulation at issue in that matter left open ample alternatives 
because the regulation restricted only the volume of the plaintiffs' 
expression and not the style or substance of the expression itself.193 

Case decisions paying greater attention to this factor have 
developed some rough guidelines. The main principle holds that 

190. Id. at *29. 
191. These observations were made, respectively, by one of the construction 

workers who installed the zone and a curious commuter who viewed the zone on 
his way to work. Editorial, An OppressiveZone, Boston Globe, July 22, 2004, 
at A10; Saltzman, ProtestZone Draws Ire, supra note 14. 

192. Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746, 
2753 (1989) (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 
293, 104 S. Ct. 3065, 3069 (1984)). 

193. Id. at 803, 109 S. Ct. at 2760. 
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"a speech restriction will be struck down . . . only if it largely 
impairs a speaker's capacity to reach [his or] her intended 

' 'audience. r However, it is not clear whether a court should 
contemplate modifications that could increase accessibility or 
consider separate, independent modes of communication which 
might provide a speaker with the capacity to reach his or her 
intended audience if the disputed regulation is deployed as 
intended by the government. 

The trial court judge in the 2004 Boston convention case 
viewed the "narrowly tailored" and "alternative channels" 
segments of the Rock Against Racism test as conceptually 
interrelated, 195 blurring the two factors by referring to the "lesser 
or least restrictive alternative" aspect of the "narrowly tailored" 
Rock Against Racism test element, as discussed above. However, 
once the judge concluded the zone was indeed narrowly tailored to 
serve the government's asserted (if evidentially unsupported) 
interest in maximizing security, time and spatial realities precluded 
any modifications which might have provided alternative 
expressive channels for the plaintiffs. 196 

The First Circuit appellate panel reached much the same 
conclusions by following the second suggested conception of
"alternative channels," in which it remains an inquiry independent 
of the "narrowly tailored" analysis factor. The panel ignored the 
notion of modifying the zone, noting that it did indeed afford 
protesters "sight and sound" contact with convention delegates, 
albeit in a less than optimum manner.' 97 Instead, the panel focused 
on the Boston security plan as a whole and pointed out several 
available alternatives. Demonstrators could take their message to 
the "soft zone" in small groups or they could relocate elsewhere in 
Boston and demonstrate in larger groups at other public spaces 
throughout the city, subject to regulations at those sites.' 98 

The appellate panel concluded its discussion of alternative 
channels with a fairly stunning suggestion. In its view, the protest 
plaintiffs' position "greatly underestimate[d] the nature of modem 
communications . . . [a]t a high-profile event such as the 
Convention' '1 99 and overestimated the effectiveness of direct 

194. Kevin Francis O'Neill, Disentanglingthe Law of Public Protest, 45 
Loy. L. Rev. 411, 446-47 (1999). 

195. Coal. to Protest the Democratic Nat'l Convention v. City of Boston, 327 
F. Supp. 2d 61, 70 (D. Mass. 2004). 

196. Id.at 75-76. 
197. Black Tea Soc'y v. City of Boston, 378 F.3d 8, 14 (1st Cir. 2004). 
198. Twenty or fewer people could demonstrate informally and up to fifty 

people could stage a demonstration upon receipt of a permit. Id. 
199. Id. 
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interaction with one's desired audience. To the appellate panel's 
way of thinking, a protester's ability to communicate first-hand 
with his or her audience, however desirable, is no different than 
having the message reach convention delegates by means of 
"television, radio, the press, the internet, and other outlets."200 

This logical leap by the First Circuit panel conveniently 
sidesteps the severely problematic nature of the demonstration 
zone, a state of affairs the trial court judge at least attempted to 
rectify on paper. More disconcertingly, it lifts the veil on what 
appears to be a thinly concealed distaste and even disgust for the 
tradition of public protest in the United States. The First Circuit 
panel's suggestion implies that protest groups should either pool 
their assets and buy advertising time and space in Boston's media 
outlets or assemble en masse in some other location and hope that 
media coverage will land them on newscasts20 1 which may or may 
not be seen by delegates in their hotel rooms. 

As to the first possibility, Justice Marshall averred in his Clark 
v. Community for Creative Non-Violence dissent that the trend 
toward greater restriction of public protest tended systematically to 
minimize and even silence the voices of those who lack the 
financial and political ability to convey their views through 
traditional and expensive modes of access like paid media and 
legislative lobbying. 20 2 As to the second possibility, the First 
Circuit's suggestion that protesters' ability to impact convention 
delegates from other parts of Boston would serve as a viable 
alternative to an improved demonstration zone outside the Fleet 
Center, the panel itself underestimated the gravitational pull of the 
convention site as the center of media attention. In any reasonable 
estimation, the panel's implied media alternatives could in no 
manner viably serve as an alternative channel for the Boston 
protesters' lost capacity to directly reach their intended audience, 
the delegates. 

Turning to New York City, the Stauber court wisely limited 
itself to analysis of the actual and feasible alternatives available 
with respect to the disputed regulation.20 3 It found the police 
department's constrictive penning policy unreasonable for the 
simple reason that it "may leave an individual with no alternative 

200. Id. 
201. It is unlikely that many delegates spend a great deal of time absorbing 

local media output during the convention due to the probability that scheduled 
meetings and events, the main attractions on the convention floor, and other 
entertainments consume the bulk oftheir time. 

202. 468 U.S. 288, 314-16, 104 S. Ct. 3065, 3080 (1984). 
203. Stauber v. City of New York, No. 03 Civ. 9162 (RWS), 2004 WL 

1593870, at *1 (S.D.N.Y. July 16, 2004, as amendedJuly 19, 2004). 

https://regulation.20
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but to remain at a demonstration when she would prefer not to 
participate any longer." 20 4  The court pointed out that the First 
Amendment protects one's right to cease demonstrating no less 
than the right to demonstrate, citing Supreme Court authority to 
that effectus 

Again, the striking distance between the Boston and New York 
opinions demonstrates the inconsistencies that can occur when 
different courts apply the same basic test. As noted throughout this 
comment, the differences between these cases can be found in their 
distinct fact patterns, the different cultures of the two cities 
involved, and even, one might venture, in the makeup of the judges 
who decided the cases.20 6 In concluding this treatment of how the 
courts applied the Rock Against Racism test to the 2004 convention 
pen and zone cases, however, two crucial additional elements must 
be examined that raise yet more doubts as to the applicability of 
the test in its current form to protest pens and zones. 

E. Time Constraintsand the Lack of StandardsorRepresentation 

Two final concerns with the protest pen and demonstration 
zone schemes implemented at the 2004 conventions must be 
addressed. First, time concerns played far too great a role in 
whether or not the courts could render adequate protection to the 
plaintiffs' First Amendment rights. Second, the fact that such ad 
hoc schemes differ distinctly from the types of written ordinances 
and longstanding or promulgated policies normally subject to 
analysis under Rock Against Racism distinguishes them from the 
mass of disputes over time, place, and manner restrictions on 
speech and assembly in public fora. The Rock Against Racism test 
cannot adequately confront these factors, yet these very factors 

204. Id. 
205. Id. (citing Wooley v. Maynard, 430 U.S. 705, 714, 97 S. Ct. 1428, 1435 

(1977)). 
206. While many reject the view that a judge's political background should 

be considered when evaluating his or her decisions, others find such information 
valuable. Judge Douglas Woodlock and Judge Bruce Selya, who wrote the 
Boston trial and appellate opinions respectively, are both appointees of Ronald 
Reagan, one of the more conservative Presidents of the modem era. By contrast, 
Judge Robert Sweet, who wrote Stauber, presents staunch liberal credentials, 
having served as deputy mayor of New York City during John Linsday's 
mayoralty in the late 1960s before being appointed by President Jimmy Carter 
during his term from 1976 to 1980. Bruce Selya, Robert Sweet, Douglas 
Woodlock-Biography, http://air.fjc.gov/public/home.nsf/hisj (search for Selya, 
Sweet, Woodlock respectively, then follow hyperlink to biographical 
information). 

http://air.fjc.gov/public/home.nsf/hisj
https://cases.20
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contributed significantly to the results of the 2004 convention 
cases. 

1. Time Constraints 

In Boston, time constraints dramatically affected the case's 
outcome by closing off alternatives which might have rendered the 
demonstration zone somewhat more acceptable.2 °7 Negotiations 
between protest groups and convention planners began in January 
2003, long in advance of the convention. 20 8 It seems clear from 
available news sources that a mutually acceptable solution had 
been reached as to the zone's location by May 2004,209 but the 
zone itself was not constructed until just one week prior to the 
convention opening. 210 

As to the last-minute timing of the Boston suit, the appellate 
panel's majority opinion shunned the plaintiffs' request for
"eleventh-hour injunctive relief' and critiqued the plaintiffs' 
apparent tardiness in filing suit "despite considerable ... notice of 
the planned security measures."21' This criticism was plainly 
wrong. The trial judge's opinion clearly stated that the zone had 
only been constructed one week prior to the convention and the 
plaintiffs filed suit two days thereafter.21 2 Either the appellate 
panel missed these sentences or, conveniently, chose to ignore 
them in its apparent disdain for the whole matter in its lap. The 
appellate concurrence echoed these sentiments, adding that
"adequate time to seek recourse in the courts means months or at 
least weeks ...[i]t does not mean five days before the event

2 13 
begins. 

207. Black Tea Soc'y v. City of Boston, 378 F.3d 8, 15-16 (1st Cir. 2004); 
Coal. to Protest v. City of Boston, 327 F. Supp. 2d 61, 69 (D. Mass. 2004). 

208. Impasse Seen on ProtestTalks, supranote 55. 
209. Editorial, ProtectingProtests,Boston Globe, May 18, 2004, at A10. 
210. Coal. to Protest, 327 F. Supp. 2d at 68. It is not clear whether the 

convention planners intentionally waited as a ploy to forestall complaints about 
the completed zone or if the zone simply fell to the bottom of the priority list. 
Kevin Joy, DoubtsRaised on ProtestSite, Boston Globe, May 25, 2004, at A4. 
In addition, the abandoned train tracks overhead and the supportive girders 
which contributed to the zone's "internment camp" feel were scheduled to be 
torn down prior to the convention, but had not been removed in time. An 
OppressiveZone, supranote 191. 

211. Black Tea Soc'y,378 F.3d at 15. 
212. Coal. to Protest,327 F. Supp. 2d at 68. 
213. Black Tea Soc'y,378 F.3d at 16. 
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In New York City, the Stauber plaintiffs, largely due to their 
experiences at the 2003 demonstration, fortunately filed suit almost 
one year in advance of the 2004 convention and moved for 
injunction nearly two months before the convention opening 
date.2 14  Due to this relative luxury of time, the Stauber court 
produced a fully fleshed-out treatment of the precedents and issues 
in its opinion, culminating with the injunction which gave New 
York City's police department roughly forty days to enact 
reasonable modifications to the pen policy.215 

The results in the Boston cases and Stauber demonstrate that a 
First Amendment claim challenging protest pens or demonstration 
zones may fail or succeed depending on when suit is filed. This 
disparity sets a dangerous precedent. In the future, planners of 
conventions or other similar events may actively choose to 
replicate the Boston scheme of unveiling a pen or zone as late as 
possible, confident that any First Amendment claims will be 
denied for lack of time and suitable options, regardless of whether 
or not a violation occurs. That this type of violation takes place 
within the framework of the Rock Against Racism test bears out 
Justice Marshall's fears that time, place, and manner jurisprudence 
could easily be used to harm, rather than protect, the First 
Amendment rights of those who take their message to the streets. 

2. Lack ofLegislativeor RepresentativeInput 

Pen and zone security schemes, if properly employed, reside 
within the police power of a state or municipality, but they are not 
the results of debate and negotiation by elected representatives like 
state legislators or city council members, nor are they policies 
accepted or at least recognized through continued practice or 
promulgation. Although neither convention case dealt with this 
particular issue, it deserves inclusion in this analysis as a further 
factor contributing to the manner in which pen and zone schemes 
can violate First Amendment rights. 

No clearly stated rule has emerged to dictate the extent to 
which police power alone, without a legislative action or 
longstanding policy in place, may regulate the time, place, and 
manner of expression and assembly in public fora. Grider v. 
Abramson, a 1999 Sixth Circuit case involving security 
arrangements for a Ku Klux Klan rally, shares some factual 

214. Stauber v. City of New York, No. 03 Civ. 9162 (RWS), 2004 WL 
1593870, at *2 (S.D.N.Y. July 16, 2004, as amendedJuly 19, 2004). 

215. Id. at*33. 
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features with the pen and zone lawsuits at issue in this comment. 2 16 

The Griderplaintiffs claimed that the disputed security plan should 
be ruled a per se First Amendment violation because it had been 
enacted "in the absence of any legislative authorization or approval 
by official policymakers." 217 The plaintiffs supported their claim 
by recourse to a line of decisions mandating that locality discretion 
to award permits for use of public space cannot be unguided or 
unrestrained.218 The Sixth Circuit disagreed, described the Grider 
plaintiffs' assertion as misconceived, and averred that even had the 
disputed regulation been enacted without legislative guidance or 
standards, such schemes were indeed within the general police 
power of states and their local subdivisions to regulate

' 219 "community health and safety. 
Although, to a degree, this may be the case, the Grider 

plaintiffs' assertion merits attention. The Supreme Court has not 
yet set rules regarding standardless and unlegislated time, place, 
and manner regulations on expression and assembly in public fora. 
The overwhelming majority of cases the Court has subjected to 
such analysis have resulted from disputes over written ordinances 
or at least fairly settled and promulgated policies and 
regulations. 220 The only recent case where some analogy may be 
drawn is Arkansas Educational Television Commission v. 
Forbes.221 In that dispute, Arkansas' public television 
broadcasting agency decided to limit participants in an aired pre-
election political debate to major party candidates, thus rejecting 

216. Grider v. Abramson, 180 F.3d 739 (6th Cir.), cert. denied, 528 U.S. 
1020, 120 S. Ct. 528 (1999) (KKK rally and counter-demonstration physically 
segregated by police-occupied buffer zone and separated from general public 
area by larger restricted area perimeter). 

217. Id. at 747. 
218. Id. (citing Forsyth County v. Nationalist Movement, 505 U.S. 123, 112 

S. Ct. 2395 (1992); Kunz v. New York, 340 U.S. 290, 71 S. Ct. 312 (1951); 
Stonewall Union v. City of Columbus, 931 F.2d 1130 (6th Cir. 1991), cert. 
denied,502 U.S. 899, 112 S. Ct. 275 (1991)). 

219. Id. at 747-48. 
220. Thomas v. City of Chicago Park Dist., 534 U.S. 316, 122 S. Ct. 775 

(2002) (municipal park ordinance); Hill v. Colorado, 530 U.S. 703, 120 S. Ct. 
2480 (2000) (state criminal statute); Ward v. Rock Against Racism, 491 U.S. 
781, 109 S. Ct. 2746 (1989) (municipal noise regulation); Frisby v. Schultz, 487 
U.S. 474, 108 S. Ct. 2495 (1988) (municipal anti-picketing ordinance); Clark v. 
Cmty. for Creative Non-Violence, 468 U.S. 288, 104 S. Ct. 3065 (1984) (U.S. 
Park Service camping regulation). 

221. 523 U.S. 666, 118 S.Ct. 1633 (1998). 
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the bid of the plaintiff, an independent candidate with a fairly222 
minor following. 

The Arkansas public television commission board had been 
purposely set up to be strongly insulated from problems associated 
with political pressure and partisanship and it had been granted 
broad editorial discretion as to programming decisions.2 3 Thus, it 
shares some characteristics with the police departments and federal 
security entities entrusted with planning security for the 2004 
conventions. Both were largely shielded from the vicissitudes of 
public opinion and enjoyed fairly broad discretion and latitude to 
perform their duties. 22 

Although the Court decided Forbes for the defendants on the 
grounds that the aired debate constituted a non-public forum 
demanding mere rationality review, Justice John Paul Stevens 
raised concerns in dissent about the majority's deference to the 
defendant state agency. In Justice Stevens' view, this stance 
allowed dangerously for "nearly limitless discretion," risk of 
government censorship, and ad hoc decisions lacking recourse to 
standardized objectives. 

225 

Although the Forbes majority decision suggests that 
government authorities' ad hoc "forum housekeeping measures" 226 

can receive a great deal of deference, not all courts have agreed. 
Courts having jurisdiction over New York City, in particular, have 
shown a marked refusal to defer easily to police penning and 
demonstration schemes. Despite its age, the 1986 Second Circuit 

222. Id. at 669-71, 118 S. Ct. at 1637-38. 
223. Id. at 669-70, 673-74, 118 S. Ct. at 1637, 1639-40. 
224. The Court has even referred to editorial discretion as a "power" 

exercised to regulate speech activity, not unlike the role of the convention case 
defendants in devising the security pens and zones. Id. at 673-74, 118 S. Ct. at 
1639 (citing Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 636, 114 
S. Ct. 2445, 2456 (1994); Columbia Broadcasting System, Inc. v. Democratic 
Nat'l Comm., 412 U.S. 94, 124, 93 S. Ct. 2080, 2097 (1973)). 

225. Id, at 686, 689, 118 S. Ct. at 1645, 1647. 
226. O'Neill, supra note 194, at 514 (citing Concerned Jewish Youth v. 

McGuire, 621 F.2d 471 (2d Cir. 1980), cert. denied, 450 U.S. 913, 101 S. Ct. 
1452 (1981)); Fischer v. City of St. Paul, 894 F. Supp. 1318, 1323, 1328-29 (D. 
Minn. 1995); Int'l Soc'y for Krishna Consciousness, Inc. v. City of New York, 
504 F. Supp. 118 (S.D.N.Y. 1980)); see also United Food & Commercial 
Workers, Local 1099 v. City of Sidney, 364 F.3d 738 (6th Cir. 2004); Grider v. 
Abramson, 180 F.3d 739 (6th Cir. 1999), cert.denied, 528 U.S. 1020, 120 S. Ct. 
528 (1999). 
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case of Olivieri v. Ward,227 one in a string of lawsuits brought by 
gay activists to challenge various city restrictions and permit
rejections in association with New York City's annual St. Patrick's 
Day parade, presents a clear statement ofjudicial non-deference in 
its refusal to "kowtow without question to agency expertise" and 
thus to abandon its "independent responsibility 2to28 examine the 
constitutionality of First Amendment restrictions."' 

The Olivieri court ultimately rejected as overly restrictive a 
New York City Police Department penning scheme, replacing it 
with a more balanced compromise. 22 9 More recently, the Southern 
District of New York has rejected ad hoc regulations formulated to 
limit assemblies on New York's city hall steps and adjacent plaza
and the Police Department's refusal to allow a rally in Harlem. 23 0 

In the context of these same-jurisdiction decisions, the Stauber 
court's ruling in the 2004 New York City convention case is not 
unusual, but it runs counter to an otherwise seemingly national 
judicial trend affording significant deference to the public forum 
"housekeeping" measures of law enforcement agencies. These 
agencies, generally police departments and the Secret Service, are 
largely removed from direct public and political accountability. 
However, they assert significant influence over the nation's public 
spaces where free expression and assembly have traditionally been 
afforded strong First Amendment protection. This deference trend 
can obscure aspects of the First Amendment inquiry, such as 
whether a planned scheme is content-based or neutral, whether the 
government interest being claimed has evidential support, and 
whether the scheme is narrowly tailored. The Second Circuit 
recognized as much in Olivieri, recalling the concerns voiced by
Justices Marshall and Scalia: "Because the excuses offered for 
refusing to permit the fullest scope of free speech are often 
disguised, a court must carefully sort through the reasons offered 
to see if they are genuine. ' 231 

227. 801 F. 2d 602 (2d Cir. 1986), cert. denied, 480 U.S. 917, 107 S. Ct. 
1371 (1987). 

228. Id. at 606, 607. Although the trial court in the Boston convention 
demonstration zone case cited Olivierias an exemplar of proper police penning, 
it was ultimately resolved by judge-mandated compromise, not deference to 
police procedures and policies. Id. at 608. 

229. Id. at 608. 
230. Housing Works, Inc. v. Safir, 101 F. Supp. 2d 163 (S.D.N.Y. 2000); 

Million Youth March v. Safir, 63 F. Supp. 2d 381 (S.D.N.Y. 1999). 
231. Olivieri, 801 F.2d at 606 (quoting Olivieri v. Ward, 766 F.2d 690, 691 

(2d Cir. 1985) (a previous incarnation of the same lawsuit, brought annually for 

https://Harlem.23
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The Boston convention cases demonstrated this danger and 
exemplify how large scale events like political conventions, global 
trade conferences, and the Olympics can swiftly move beyond the 
control of a city's elected leaders and representatives. Although an 
elected official like Boston's mayor Tom Menino plays a great role 
in bringing a convention to a host city, once the convention 
planners, party leaders, Secret Service and other security personnel 
begin planning their operations, the "normal" urban authorities 
must retreat to the sidelines.232 At that point, costly and potentially 
repressive decisions233 are increasingly made by people who need 
not concern themselves with reelection. After the Boston 
convention concluded, both Mayor Menino and the host committee 
president noted that despite their role in arranging logistics for the 
convention, the extreme security measures taken in preparation for 
the convention were effectively beyond their control.234 

F. Analysis Conclusion 

In closing, security schemes for protest pens and demonstration 
zones at large scale urban events present special problems which 
remain unresolved under the traditional manner of analyzing public 
forum time, place, and manner regulations. As a first concern, one 
cannot presume that such schemes are content-neutral. Although 
they are neither justified with regard to the specific content of 
protest speech nor set up to favor one protest viewpoint over 
another, they are instituted to contain all forms of protest speech 
through an exercise of police power. Although such schemes can 
be designed to function reasonably and constitutionally, more 
attention must be given to the unspoken motives behind their 
superficial neutrality. As ad hoc regulations made by agencies and 

years by homosexuals who protested various aspects ofNew York City's annual 
St. Patrick's Day parade). 

232. Was It Worth It?, supranote 13. 
233. These decisions often affect far more people than protestors. The 

Boston and New York City convention security schemes effectively closed off 
large portions of roadways and public transportation and impacted retail 
businesses in the areas surrounding the convention arena sites. Estes, supra note 
15; Cullen, supranote 17; Rick Klein, Convention Must Change, PlannerSays: 
Urban Site is Less Likely to be Chosen, Boston Globe, Aug. 1, 2004, at Al; Was 
It Worth It?, supranote 13; Slackman, Penn Station,supranote 141; Slackman, 
CollisionofSecurity, supranote 18; Hu & Slackman, supranote 18. 

234. Klein, supranote 233. 
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entities with little public accountability, they entail some 
likelihood of being content-oriented. 

Second, the security concerns at issue may be significant, but 
extreme security measures should not be justified without some 
evidence that an actual threat exists and that the proposed measures 
are narrowly tailored to meet it. It is unlikely the nation will be 
caught off guard again as it was in 2001, but readiness must rest on 
more than memories and shadowy projections. 

Finally, event authorities must not be permitted to drag their 
feet before revealing their security plans to demonstration 
organizers. The less time is made available in advance for a 
somewhat open exchange of positions or an effective and fair 
judicial resolution, the less time will be available to fashion 
reasonable and comparable alternative channels for protestors to 
express their views. Fifty protesters cannot convey their message 
as powerfully as five thousand or fifty thousand protestors. Pen 
and zone schemes minimize the message by limiting those who 
wish to express it. Time alone should not be the reason First 
Amendment rights are diminished. 

IV. A PROPOSAL 

Protest pen and demonstration zone schemes should be 
planned, implemented, and scrutinized in a more probing and open 
manner. Political conventions are awarded to host cities roughly 
two years ahead.235 Although this should afford enough time for 
protest organizations, city authorities, and security planners to 
reach arrangements that will account in some degree for both First 
Amendment rights and police power, this has not been the case. 
Three of the past four conventions have been riddled with litigation 
so close to the convention opening date that whatever the judicial 
holding, rancor and ill-will have exacerbated the actual relations 
between protestors and police during the conventions. While this 
might make for exciting news footage, it leaves the basic problem 
unresolved. The following suggestions may provide avenues for 
compromise. 

Shortly after the naming of a convention city, a committee 
should be formed consisting of representatives from the city's 
elected officials, police and other emergency response personnel, 

235. The Democratic National Committee officially awarded the 2004 
convention to Boston in November 2002. Ralph Ranalli, Critics Say $10 
M(illion) Budget Not Enough to Protect Convention: Amount Less Than Half 
That of 2000Assembly in L.A., Boston Globe, Nov. 14, 2002, at A29. 
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protest organization leaders,236 and the Secret Service, which has 
field offices in all major United States cities.237 This committee 
should be charged with proposing and designing accommodations 
for demonstrations which will neither impair security procedures 
nor resign protestors to zones either too distant or too harshly 
designed to suit the many groups who wish to peacefully gather 
and demonstrate. Obviously, there will be groups who reject any 
restriction or feel unrepresented and the officials may resist sharing 
information, but once a dialogue has commenced amongst those 
who can look to the 2000 and 2004 experiences and use them to 
tailor and refine plans, perhaps there will be less combativeness 
and more cooperation. 

Should this committee reach a dead end, alternative dispute 
resolution (ADR), scheduled as far in advance of the convention as 
possible, may provide a relatively neutral forum one level above 
the committee meeting room. Whether mediation or arbitration is 
selected, provisions must be in place to ensure good faith, 
reasonable compromise, and a neutral intermediary. Although 
ADR has its critics, it is still less expensive and combative than 
litigation. 

In the event that the preceding two measures fail to produce a 
peaceful plan where security concerns and demonstration spaces 
can co-exist, litigation may indeed be the last resort. However, the 
Rock Against Racism test should be modified to afford greater 
protection of demonstration groups' First Amendment rights, 
which, as the preceding analysis shows, can be quite vulnerable 
and expendable. Although some convention protesters might not 
appreciate the comparison, many similarities exist between their 
tribulations and those of pro-life activists who gather outside 
clinics and facilities where abortions are performed. Both groups 
are seen as somewhat threatening and dangerous to the safety and 
peace of their audiences, who tend to be a specific group of 
persons at a specific physical place, be it a clinic or a convention 
hall. Both groups have also often wound up in courtrooms fighting 
for their First Amendment rights against regulations created to 
physically segregate them from their intended audiences or court 
orders imposed on them after the fact. 

236. While it is true that organizations and groups do not speak for all those 
individuals who may join a march or a demonstration, they play a significant 
role in planning and publicizing protest events and thus their participation in 
sessions devising security arrangements can be invaluable. 

237. United States Secret Service Field Offices, 
http://www.secretservice.gov/field-offices.shtml. 

http://www.secretservice.gov/field-offices.shtml
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The resolutions of two recent Supreme Court cases dealing
with abortion clinic protestors may be analogized to litigation 
arising over the use of protest pens and demonstration zones. In 
Madsen v. Women's Health Center,238 decided in 1994, and three 
years later in Schenck v. Pro-Choice Network of Western New 
York,239 the Supreme Court found that injunctions issued against
pro-life protesters (as opposed to general ordinances regulating
pro-life speech as in the case of Hill v. Colorado240) should be held 
to a slightly higher degree of judicial scrutiny than the current 
Rock Against Racism intermediate level.24' In essence, this higher
degree of scrutiny resembles nothing so much as the "least 
restrictive option available" standard that Justice Marshall wrote 
had been eradicated by the majority ruling in Rock Against Racism. 

Justice William Rehnquist, who penned both majority opinions
in Madsen and Schenck, contrasted injunctions with statutes in 
Madsen.242  Statutes, which are drafted to address "particular
societal interests" pertaining to the general public, represent

' 243 "legislative choice[s]. Injunctions, by their nature, apply only 
to a specific group or individual and they operate to regulate the 
activities, and perhaps the speech, of that group or individual.244 

Like security measures, injunctions also regulate the potential 
future conduct of the group or individual they target. Justice 
Rehnquist further noted that because injunctions are so specifically 
directed, the threat of censorship and discriminatory application 
can be greater than with statutes. 

Thus, according to Justice Rehnquist and his majority, when an 
injunction impacting First Amendment rights is analyzed, it should 
be held to a "somewhat more stringent" 246 application of the 
standard test elements for time, place, and manner regulations. In 
particular, the Madsen Court found that the "narrowly tailored" 
element should be adjusted upward when dealing with injunctions, 
so that the injunction imposed "burden[s] no more speech than 
necessary to serve a significant government interest." 247 

238. 512 U.S. 753, 114 S. Ct. 2516 (1994). 
239. 519 U.S. 357, 117 S. Ct. 855 (1997). 
240. 530 U.S. 703, 120 S.Ct. 2480; see supra text accompanying note 132. 
241. Schenck,519 U.S. at 372, 117 S.Ct.at 864; Madsen, 512 U.S. at 765, 

114 S.Ct. at 2525. 
242. Madsen, 512 U.S. at 764-65, 114 S.Ct. at 2524. 
243. Id.at 764. 
244. Id.at 762, 114 S.Ct.at 2523. 
245. Id.at 764-65, 114 S.Ct. at 2524. 
246. Id.at 765, 114 S.Ct.at 2524. 
247. Id., 114 S.Ct.at 2525. 
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In essence, then, the Madsen Court carved out an exception to 
Rock Against Racism that applies when First Amendment rights 
are threatened by injunctions rather than general ordinances. 
Although Justice Scalia wrote in dissent that injunctions should be 
held to strict scrutiny rather than the slightly heightened 
intermediate scrutiny which the majority proposed,2 8 by the time 
the new rule was confirmed in Schenck, he did not dispute that 
particular aspect of the ruling. 249 

Demonstration zone and protest pen schemes resemble the 
injunctions addressed in Madsen and Schenck. Pen and zone 
schemes tend to be detailed, precise, and "directed at particular 
individuals because of their particular conduct," 250 in this case 
political protesters rather than pro-life activists. Like injunctions, 
pen and zone schemes are also generally created by non-elected 
figures that tend to be largely insulated from public 
accountability-police departments, convention planners and the 
Secret Service. This comment, in conclusion, argues that the 
Madsen and Schenck heightened standard of review for 
injunctions, a rule requiring that they be framed so as to burden no 
more speech than necessary, be extended to pen and zone schemes, 
which have the power to excessively infringe protesters' First 
Amendment rights under the current Rock Against Racism test 
standard.251 The rights of protest and demonstration, out of which 
a revolutionary consciousness formed over two hundred years ago, 
deserve at least this much. 

CONCLUSION: FouR MORE YEARS 

On the last day of the 2004 Democratic National Convention in 
Boston, a band of demonstrators near the Fleet Center (and 
ostensibly outside the much-reviled demonstration zone) burned a 

248. Id.at 792, 114 S. Ct. at 2538. 
249. Schenck v. Pro-Choice Network of Western New York, 519 U.S. 357, 

374, 117 S.Ct. 855, 865 (1997). 
250. O'Neill, supranote 194, at 509-10. 
251. The notion that protestors might bring suits alleging deprivation of their 

constitutional rights after events occur presents an intriguing alternative to pre-
event negotiations, ADR, or litigation. The plaintiffs in Stauber v. City of New 
York had some success with the portion of their suit claiming injuries and losses 
sustained through police penning actions at the 2003 demonstration. No. 03 
Civ. 9162 (RWS), 2004 WL 159870, at *1 (S.D.N.Y. July 16, 2004, as amended 
July 19, 2004). That litigation might serve as a model for future individuals and 
groups frustrated by efforts to negotiate pre-event compromises with event 
security planners and unsure if litigation before the event will succeed. 
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two-faced effigy representing President George W. Bush and his 
opponent, Senator John Kerry. 252 One cannot say how many 
demonstrators that day knew they were reenacting a ritual that 
spurred revolutionary sentiment against seemingly insurmountable 
odds over two centuries earlier. That now-ancient demonstration, 
the Stamp Act "riot" in colonial Boston, set in motion a ragged yet 
unbroken chain of public mass protest which has always heralded 
significant political and social change in the United States. Were 
the colonial rioters to be brought into court today, they would be 
subjected to the same standards the courts applied to the 2004 
convention demonstration sites. With the re-election of President 
Bush, the Supreme Court seems likely to continue its policy of 
increasing deference to government authorities' plans for securing 
public spaces and compartmentalizing the freedoms of speech and 
assembly. Yet, protests will continue as they always have. One 
can only hope the First Amendment will remain strong enough to 
protect them. In the words of anthropologist Margaret Mead, 
"Never doubt that a small group of thoughtful, committed citizens 
can change the world. Indeed, it is the only thing that ever has." 

Susan RachelNanes 

252. Marcella Bombardieri et al., Demonstrators, Police Tangle: Three 
Arrested,Boston Globe, July 30, 2004, at A13. 


