





2009] DEFENDING THE COURT: A REBUTTAL 289

that data. If Palmer’s and Levendis’s data—the foundation upon
which they built their thesis—is defective, their statistically-
derived conclusions necessarily must fall. The letter of apology
from Dean Ponoroff and the erratum notice posted by the Tulane
Law Review both admit that the data errors call the conclusions of
the study into question.*® Because one of the authors has indicated
an intention to republish with supposedly corrected data,*® we have
listed the voting and participation errors we found in an appendix
as a means to help check any revised version. However, the list we
provide should not be understood as final and complete. There is
every reason to believe the recorded contributions for other justices
will also contain mistakes.

III. PALMER’S AND LEVENDIS’S ASSUMPTIONS ARE FLAWED

Even if the Palmer and Levendis data set was accurate, their
study is invalid because of its flawed statistical methodology and
because of several unwarranted assumptions that underlie its
analysis. We are not statisticians, so the methodological discussion
is presented in the companion critique by several prominent
professors trained in econometrics.”’ In summary, Palmer’s and
Levendis’s neglect of the relevant social science literature on votes
and campaign contributions led them to choose a statistical test that
cannot adequately determine whether contributions are driving
judicial votes or instead votes are driving contributions.*® But even
though we are not specialists in quantitative analysis, we are
experienced lawyers. This provides more than enough grounding
to discuss several unfounded assumptions at the heart of Palmer’s
and Levendis’s argument.

A. The Exclusion of Unanimous Cases

First, Palmer and Levendis exclude all unanimous cases from
their data set. They justify this by stating:

Our rationale for limiting the study to cases involving one
or more dissents was to exclude simple and routine cases
and thus hopefully to capture those in which, as shown by
the court’s own internal disagreement, the issues were
significant and difficult. The purpose of this limiting

35. See Finch, supra note 4.

36. Id.

37. Newman et al., supra note 5.
38. Id. at 308-309.
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feature, therefore, was to test the question of the influence
of money in significant cases.”

Palmer and Levendis take for granted—or ask the readers to
accept—-that limiting the scope of cases to those in which there is
“at least one dissent” excludes “simple and routine” cases and
captures cases involving “significant and difficult” issues. The
authors never cite any authority or studies to support their
assumption; nor do they provide the reader with specific case
information upon which to accept or reject their hypothesis.
Moreover, Palmer and Levendis ignore the scholarly literature that
suggests unanimously-decided cases, rather than being “simple and
routine” cases, are often ones involving “highly salient issues of
public policy.”® Even a cursory review of unanimous Louisiana
Supreme Court decisions shows many significant ones, which
undermines the rationale Palmer and Levendis provide to explain
their selection criteria. Moreover, the Rules of the Louisiana
Supreme Court themselves cast doubt on this assumption.

The authors are either unaware of or overlooked Louisiana
Supreme Court Rule X,*! which eliminates “simple and routine”
cases from Supreme Court consideration. Under the Louisiana
Constitution, a civil litigant only has a right of appeal to the
Louisiana Supreme Court in a narrow range of cases, including
death penalty cases and cases in which a lower court struck down a
law as unconstitutional.*? Instead, a litigant who has not prevailed
in the court of appeal may file a writ of certiorari with the
Louisiana Supreme Court, asking that his or her case be accepted
for review, - The court has discretion whether to grant a writ of
certiorari.

Louisiana Supreme Court Rule X sets forth the “character of
the reasons” the court considers in dec1d1ng whether to grant a writ
of certiorari and hear a particular case.” Rule X requires that the

39. Palmer & Levendis, supra note 1, at 1297-98. Here we must note yet
another error Palmer and Levendis made. In their data set, Palmer and Levendis
included Jurisich v. Jenkins, 749 So. 2d 597 (La. 1999); but, Jurisich was
decided without dissent.

40. See, e.g., Paul Brace & Melinda Gann Hall, Neo-Institutionalism and
Dissent in State Supreme Courts, 52 J. POL. 54, 58 (1990).

41. LA. Sup. CT. R. X, available at http://www.lasc.org/rules/supreme/
RuleX.asp.

42. LA. CONST. art. V, § 5(D).

43, LA.CODE CIV. PROC. ANN. art. 2166 (2002).

44. LA.SUP.CT.R. X, § 1(a).

45. The relevant section of Rule X reads:

Section 1. Writ Grant Considerations.
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case or issue a litigant seeks to bring before the supreme court
meet certain stringent considerations. The civil cases that the
supreme court may consider on writ of certiorari are those where
conflicting decisions by the various courts of appeal are involved,;
a significant issue of law is unresolved; a controlling precedent
should be examined and perhaps overturned; a court of appeal has
erroneously interpreted a law or the constitution so as to “cause
material injustice or significantly affect the public interest;” or
where a court of appeal has so far departed from proper éudicial
proceedings as to call for the court’s supervisory authority.4

Rule X thus excludes “simple and routine” cases from those in
which writs of certiorari are granted by the supreme court.
Palmer’s and Levendis’s method of allegedly winnowing out
“simple and routine” cases from those involving “significant and
difficult issues” merely injects a limitation (one or more dissents)
which does not rest upon any objectively verifiable basis.

A brief review of cases the Louisiana Supreme Court has
decided in which there was no dissent demonstrates that Palmer’s
and Levendis’s thesis is wrong. For example, without dissent, the

(a) The grant or denial of an application for writs rests within the
sound judicial discretion of this court. The following, while neither
controlling nor fully measuring the court’s discretion, indicate the
character of the reasons that will be considered, one or more of which
must ordinarily be present in order for an application to be granted:

1. Conflicting Decisions. The decision of a court of appeal conflicts
with a decision of another court of appeal, this court, or the Supreme
Court of the United States, on the same legal issue.

2. Significant Unresolved Issues of Law. A court of appeal has
decided, or sanctioned a lower court’s decision of, a significant issue of
law which has not been, but should be, resolved by this court.

3. Overruling or Modification of Controlling Precedents. Although
the decision of the court of appeal is in accord with the controlling
precedents of this court, the controlling precedents should be overruled
or substantially modified.

4. Erroneous Interpretation or Application of Constitution or Laws. A
court of appeal has erroneously interpreted or applied the constitution
or a law of this state or the United States and the decision will cause
material injustice or significantly affect the public interest.

5. Gross Departure From Proper Judicial Proceedings. The court of
appeal has so far departed from proper judicial proceedings or so
abused its powers, or sanctioned such a departure or abuse by a lower
court, as to call for an exercise of this court’s supervisory authority.

(b) The application for writs shall address, in concise fashion, why the
case is appropriate for review under the considerations stated in
subsection (a) above, in accordance with Section 3 or 4 of this rule.
LA.Sur.CT.R. X, § 1.
46. Id.
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court in Albright v. Southern Trace Country Club of Shreveport,
Inc., held that denying a female member of a country club access
to service in the club’s “men only” dining room violated the
woman’s state constitutional right to be free from arbitrary,
capricious, or unreasonable discrimination based on gender.”" In
Louisiana Seafood Management Council v. Louisiana Wildlife &
Fisheries Commission, the court unanimously overturned the
district court’s ruling that a law banning the use of gill nets by
commercial fishermen amounted to a taking of property without
just compensation and therefore violated the takings clause of the
Louisiana Constitution.*® Also, applying the First Amendment
rights of persons to have access to public records, the court
unanimously held the divorce pleadings of a prominent
businessman should be unsealed and open to the public just as
everyone else’s public records are.*’ Although there were no
dissents in these cases, surely they involved s'(gniﬁcant issues and
cannot be characterized as simple and routine.’

B. “Pro-Plaintiff”” or “Pro-Defendant” Voting Percentages Provide
Little or No Useful Information About a Justice’s Judicial Philosophy

Palmer and Levendis at least recognize that they need to find
some way to account for judicial philosophy.5 I Rather than
contributions affecting votes, litigants might donate to justices with
legal views or preexisting voting tendencies they support.
However, Palmer’s and Levendis’s attempt to account for this
possibility is woefully inadequate. For the cases in their sample,
they calculate a justice’s propensity to vote for 2plaintiffs or
defendants when there is no contributor present.’> They then
compare the voting percentage where no contributor is present
with the voting percentages when either a plaintiff or defendant has
contributed.” If a justice is significantly more likely to vote for
plaintiffs when plaintiffs have contributed or for defendants when
defendants have contributed, this supposedly shows contributions

47. 879 So. 2d 121 (La. 2004).

48. 715 So. 2d 387 (La. 1998).

49. See Copeland v. Copeland, 966 So. 2d 1040 (La. 2007).

50. Were Palmer and Levendis to apply their selection criterion (at least one
dissent) to decisions the United States Supreme Court rendered they would
exclude as “simple and routine” Brown v. Board of Education, 347 U.S. 483
(1954), a unanimous decision.

51. Palmer & Levendis, supra note 1, at 1302.

52. Id. at 1303-04.

53. Id
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had an effect, independent of a justice’s preexisting judicial
philosophy. >4

The problem is that their baseline for comparison—a justice’s
voting percentage for plaintiffs or defendants when no contributor
is present—is a terrible proxy for a judicial philosophy. Palmer and
Levendis never define the significance of a “pro-plaintiff” or “pro-
defendant” voting record, but the unstated assumption seems to be
that “liberal” justices will vote for plaintiffs while “conservative”
ones will support defendants. However, a justice’s combined pro-
plaintiff or pro-defendant voting percentage reveals next to nothing
about their underlying beliefs. Voting for a plaintiff means
dramatically different things depending on the area of law or the
facts in the case. Consider two of the cases from the Palmer and
Levendis data set, both involving components of the utility
corporation Entergy. In the first case, Entergy was the defendant,
sued by plaintiffs with personal injury claims arising from a
workplace accident.’® In the second case, Entergy was the plaintiff,
challenging a Louisiana Public Service Commlssmn order that
reduced the rates it could charge customers.*® Yet by Palmer’s and
Levendis’s reckoning, a vote against Entergy in the first case and a
vote for Entergy in the second would both constitute evidence of
the same pro-plaintiff “judicial philosophy,” despite the absence of
any common legal or ideological principle that would explain the
two votes.

Indeed, in many circumstances voting for the plaintiff or the
defendant has no wider significance at all. In cases where an
individual sues a business for a tort or employment claim, or when
an individual sues the government, a judge might have a “pro-
plaintiff” or “pro-defendant” tendency connected to a real
“conservative” or “liberal” underlying disposition. But in
commercial cases between two businesses, or contract disputes
between individuals, the mere fact of voting for the plaintiff or the
defendant has no larger ideological or legal meaning.
Unsurprisingly, social scientists trying to control for a judge’s
ideology or judicial philosophy rarely use pro-plaintiff or pro-
defendant voting percentage. Instead they try to find some measure
of ideological leaning independent of a judge’s voting record.”’

54. Id. at 1305.

55. Perkins v. Entergy Corp., 782 So. 2d 606 (La. 2001); DATA TABLE,
supra note 14, at 11.

56. Entergy Gulf States, Inc. v. Louisiana Pub. Serv. Comm’n, 730 So. 2d
890 (La. 1999); DATA TABLE, supra note 14, at 7.

57. See, e.g., Paul Brace, Laura Langer & Melinda G. Hall, Measuring the
Preferences of State Supreme Court Judges, 62 J. POL. 387 (2000) (the PAJID
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Moreover, when social scientists examine the effect of these
underlying dispositions on judicial decisions, the ideological
meaning of a vote _for one party or another is determined by the
facts in each case,’® rather than an assumption that voting for or
against the plaintiff has the same significance in all decisions.

C. Palmer and Levendis Never Examine the Legal Issues or Factual
Questions in Any Case

The erroneous assumption that pro-plaintiff or pro-defendant
votes have a common meaning regardless of context points to an
even deeper problem with the Palmer and Levendis study. In
presenting their conclusions, Palmer and Levendis fail to draw the
reader to the specific facts of any case or show how a particular
justice voted on the issues presented. This neglect highlights the
disconnect between the authors’ purely statistical approach and the
real-life work of judges who address themselves diligently and
impartially to specific cases with discrete issues to decide. Judges
do not keep a scorecard of their rulings in favor of one party or
another, nor do they decide a case by the flip of a coin. Instead,
their duty is to decide particular cases on the evidence presented
and on the governing law. For Palmer and Levendis to imply
judicial bias or improper influence because of campaign
contributions, without the slightest consideration of any particular
case or cases is simply wrong and constitutes a disservice to the
judiciary and the public. Palmer and Levendis fail to cite a single
case, much less demonstrate how a case was decided improperly
because of campaign contributions.

When a case is docketed in the Louisiana Supreme Court, it has
a procedural history, a record, a myriad of factual findings and
conclusions of law, prevailing and non-prevailing parties (except
in those cases where both sides feel aggrieved by the decisions
below), and discrete issues presented that the supreme court found
worthy to consider when deciding to grant the writ of certiorari.”
Any of these factors can influence a decision, yet Palmer and
Levendis give them no attention at all.

matrix); JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND
THE ATTITUDINAL MODEL REVISITED 321-22 (2002).

58. SEGAL & SPAETH, supra note 57, at 312-13.

59. As noted earlier, in considering whether to grant a writ of certiorari, the
supreme court examines the important factors set forth in Rule X to determine if
a case merits discretionary review. See supra text accompanying notes 41-46.
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To illustrate the point, we examine here one of the cases
contained in Palmer’s and Levendis’s data set. In St. Jude Medical
Office Building LP v. City Glass & Mirror, Inc.,*® the Louisiana
Supreme Court addressed the issue whether the purchaser at a
judicial sale of an office building had a right to intervene in the
former owner’s suit against the building’s contractor for negligent
construction. The underlying facts are briefly set forth below.

The St. Jude Medical Office Building Limited Partnership
contracted with Sg)aw Glass, Inc. to construct the St. Jude Medical
Office Building.”” Spaw. Glass contracted with various sub-
contractors.®> The building was completed, after which the
Partnership applied to Travelers for permanent financing.®®
Travelers advanced $25 million on the Partnership’s promissory
note.** The note was secured primarily by a real and chattel
mortgage on the building, the underlying property, and all related
land and improvements. The note and mortgage contained in rem
language limiting Travelers’ default remedy to judicial sale of the
property.

After closing the loan with Travelers, the Partnership
discovered defects in the building’s construction, including water
leaks through windows and skyl 6ghts and ground settling damage
to the sidewalks and driveways.® The Partnership ultimately sued
Spaw Glass and the subcontractors.®’

Thereafter, the Partnership defaulted on its note. Travelers filed
suit in the United States District Court for the Eastern District of
Louisiana, seeking recognition of its in rem mortgage on the
building, a judgment for the amount due on the note, and seizure
and sale of the building.®® On November 24, 1990 the federal
court entered a partial final judgment in favor of Travelers,
recognizing its mortgage and awarding damages of approximately
$26 million.%’ Travelers executed on the judgment with a writ of
fieri facias directing the marshal to seize and sell the buildin ne.
Travelers acquired the building at a judicial sale for $7.5 million.

60. 619 So. 2d 529 (La. 1993); DATA TABLE, supra note 14, at 1.
61. St Jude, 619 So. 2d at 529.
62. Id

63. Id. at 529-30.

64. Id. at 530.

65. Id.

66. Id.

67. Id

68. Id.

69. Id

70. Id
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After the United States Marshal had seized the property but before
Travelers bought the building at the judicial sale, Travelers had
petitioned to intervene in the Partnership’s state_court lawsuit
against the building’s contractor and subcontractors.”’

In response to Travelers’ intervention, the defendant contractor
and subcontractors filed an_exception of prematurity which the
district court judge granted 72 The court granted Travelers leave to
refile its petition if it acquired title to the building. 7 After
purchasing the building, Travelers again filed a petition of
intervention, alleging that it was subrogated to the Partnership’s
claims for construction breaches of express and implied
warranties.”* The Partnership and several of the defendants filed
exceptions of no cause of action and no right of action.”

The trial court sustained both exceptions and dismissed
Travelers’ petition with prejudice. Travelers appealed. The court of
appeal, with one of the three judges writing a concurring opinion,
affirmed the trial court’s decision.”® Travelers sought a writ of
certiorari which the supreme court granted. " The supreme curt,
with two dissenting justices, affirmed the Court of Appeal.”® In
affirming the lower court, the five justices in the majority
thoroughly reviewed the law, distinguishing the case Travelers
cited in support of its alleged right to intervene, and so held that
Travelers did not have a right of action and hence no ng7ht to
intervene in the former owner’s lawsuit against the contractor.

According to Palmer’s and Levendis’s data set, one of the five
justices in the majority had formerly received (through a campaign
committee, obviously) a contribution from the defendant in the
case (or its attorney). % But of course, Palmer and Levendis
concede in their footnote 14 that they do not show “a cause and
effect relationship between g)rior donations and judicial votes in
favor of donors’ positions.”' The outcome of the case was not
decided by the justice whose committee had received a campaign
contribution, being a five to two decision. (Many if not most of the

71. Id

72. Id

73. Id

74. Id

75. Id

76. St. Jude Med. Office Bldg. LP v. City Glass & Mirror, Inc., 608 So. 2d
236 (La. App. 5th Cir.1992), aff’d, 619 So. 2d 529 (La. 1993).

77. St. Jude Med. Office Bldg. LP v. City Glass & Mirror, Inc., 613 So. 2d
959 (La 1993) (granting certiorari).

St. Jude, 619 So. 2d at 531.

79 Id. at 530-31.

80. DATA TABLE, supra note 14, at 1.

81. Palmer & Levendis, supra note 1, at 1294 n.14.
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decisions in Palmer’s and Levendis’s data set were decided by a
supermajority, either six to one or five to two.%?)

Nor do Palmer and Levendis show in St. Jude Medical Office
Building that the “donee” justice’s decision was flawed or
inconsistent with prior jurisprudence. The decision is also a
particularly good example of the problem with accounting for
judicial philosophy by classifying a justice as a “plaintiff’s judge”
or a “defendant’s judge.”™ What wider ideological significance
can be found in voting for or against an intervener opposed by both
the original plaintiff and the defendants in a case? Palmer and
Levendis fail to analyze a single case on its merits, discuss the
possible legal issues or approaches a court or a judge might take,
or question the ultimate decision reached in any case. Finally,
Palmer’s and Levendis’s flawed, simplistic statistics-only approach
overlooks the fact that in St. Jude Medical Office Building, the
justice whose committee had earlier received a campaign
contribution decided the case like eight other judges: the district
court judge; the three judges who looked at the issue and rendered
the court of appeal decision; and the four other justices who were
in the majority. Perhaps the better legal view on the narrow issue
before the Court was the one adopted by the trial court, the
intermediate court, and the four other justices on the Louisiana
Supreme Court.

Instead of trying to account for the legal and factual issues that
affect decisions, the Palmer and Levendis article assumes that apart
from the impact of campaign contributions and judicial
philosophy, decisions are determined by random chance, with a
fifty percent chance of being decided one way or the other.* In
reality each case arrives as a distinct, individualized matter to be
reviewed and decided according to its merits, not on a coin toss.

D. Other Flawed Assumptions

Palmer and Levendis made other questionable decisions in
constructing their study. They included as donors not just the
parties themselves but any “lawyer who had donated to one of the
justices’ campaigns . . . .”* The inclusion of attorneys as donors
contrasts with the New York Times study of the Ohio Supreme
Court which excluded attorneys from the main findings because
“[1]Jawyers are far more likely than other contributors to give to

82. See DATA TABLE, supra note 14.

83. Palmer & Levendis, supra note 1, at 1303.
84. Id. at 1300-01, 1307.

85. Id. at 1294,
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judges across the ideological spectrum, and they generally do not
have the direct and consistent interest in the outcomes of cases that
their many and varied clients do.”

Another issue is Palmer’s and Levendis’s unstated assumption
that when a party appears before the Louisiana Supreme Court, the
justices know whether the party or his attorney has contributed to
the justice’s campaign election committee and know the amount of
the past contribution. The article’s authors state no facts to support
this unstated conclusion, but merely assume it is correct.’

Palmer and Levendis entirely fail to acknowledge (or fail to
comprehend) that candidates for election to Louisiana judicial
office, including those persons seeking election to the Louisiana
Supreme Court, are prohibited from personally soliciting or
accepting campaign contributions.®® Instead, campaign committees
of responsible persons may conduct campaigns for the judicial
candidate, and the committee may solicit and accept campaign
contributions and manage the expenditure of those funds. Palmer
and Levendis accord little significance to the monetary limits
placed upon a campaign contribution to a judicial campaign
committee. Although a political action committee can give up to
$10,000 if it meets certain membership requirements,” other
donors may give no more than $5,000 to the campaign committee
of a judicial candidate for the Louisiana Supreme Court.”® This cap
limits any one donor’s campaign contributions to a judicial

86. How Information Was Collected, N.Y. TIMES, Sept. 30, 2006, http://
www.nytimes.com/2006/09/30/us/0 1judges.web.html.

87. Palmer’s and Levendis’s data set is full of examples where the
campaign contribution, say of $500, was made four, five, six, seven, eight, nine,
ten or eleven years before the case was docketed, let alone decided by the
supreme court. See DATA TABLE, supra note 14. It stretches belief to suggest
that a justice of the supreme court (1) recalls that his or her campaign committee
received a $500 contribution eight years before; and (2) with that ancient
memory recalled, decided to vote in favor of the long-ago donor.

88. See LA. CODE JUD. CONDUCT, canon 7(D)(1)~(3) (2008), available at
http://www lasc.org/rules/supreme/cjc.asp. The campaign committee cannot
solicit contributions for a judicial candidate’s campaign any earlier than two
years before the primary election, and contributions can only be solicited after
the election to extinguish the campaign’s debt, if any. Id. canon 7(D)(3).

89. If a political action committee has over 250 members, each of whom
contributed at least $50 to the PAC during the preceding calendar year, and it
has been certified as meeting that membership requirement, it may give up to
$10,000 to a major office candidate. LA. REV. STAT. ANN. § 18:1505.2(H)(2)(b)
(i) (2004).

90. Id. § 18:1505.2(H)(1)(a)(i), (2)(a)(i).
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candidate to avoid any appearance of undue 1nﬂuence a goal
several professional organizations have endorsed.’

The authors also overlook the ten year term for a Louisiana
Supreme Court Justice,”” which isolates the justices further from
any past campaign contributions their election campaign
committee may have obtained. This ten year period is longer than
the six year period served by justices of the Ohio Supreme Court,
the court that was the subject of the New York Times study to
which Palmer and Levendis repeatedly refer.”

IV. THE PALMER AND LEVENDIS SUGGESTED NEW RECUSAL RULE
WOULD INVITE MISCHIEF

Palmer and Levendis advise their readers that “[w]e began this
study with no preconceptions as to what we would find, and we
emerge from it with results that draw into question the voting
behavior of our highest court. % However, based upon statements
made to the press, it appears that Palmer had a preconceived
interest and goal when he embarked upon his study. In an
interview he gave to the New York Times in January 2008, Palmer
related that he could not understand how justices of the Louisiana
Supreme Court could routinely hear cases 1nvolv1ng people who
had given the justices campaign contributions.”> Long before
embarking on the study, he had written letters to each of the seven
justices asking them to adopt a rule making disqualification
mandatory in cases in which a donor was present. Six months went
by without a response, so Palmer wrote again, bemoamng his use

of “seven more stamps” that led to “still . . . no reply.” ® According
to the article, Palmer was “peeved” and “decided to take a closer
look at the Louisiana Supreme Court” which led to Palmer’s and
Levendis’s article.”’

Unsurprisingly, Palmer and Levendis use their conclusions to
suggest that Louisiana judges, including the Louisiana Supreme
Court Justices, should recuse themselves whenever a party or an
attorney has contributed to their campaigns for election or re-

91. See, e.g., Marc E. Williams, Welcome to the Judicial Silly Season, FOR
THE DEFENSE, Mar. 2008, at 1.

92. SeeLA.CONST.art. V, § 3.

93. Palmer & Levendis, supra note 1, at 1293, 1294 (citing Adam Liptak &
Janet Roberts, Campaign Cash Mirrors a High Court’s Rulings, N.Y. TIMES,
Oct. 1, 2006, at Al).

94. See Palmer & Levendis, supra note 1, at 1314.

95. Liptak, supra note 8, at Al4.

96. Id.

97. Id.
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election. Securing the adoption of such an automatic recusal rule is
what drove Palmer to begin the study, and it is the intended result
of his article. Apart from the numerous problems with the Palmer
and Levendis article that have already been discussed, their
proposed new rule is unwise and unworkable.

No state has adopted the proposal Palmer and Levendis
advance,” and it is easy to see why. Were such an automatic rule
in place, litigants or their attorneys could manipulate the system by
donating campaign money to judges whose judicial philosophy and
leanings the donors did not share and thereby guarantee that a
particular judge or Justice would not hear any cases involving the
donor. Rather than solving a problem that does not exist, Palmer
and Levendis propose an unworkable “solution” that invites
mischief and gamesmanship by attorneys and litigants to remove
judges from deciding cases by doing nothing more than writing a
small check to a campaign committee.

The better way to ensure campaign contributions do not
influence a justice’s decision in any given case is how Louisiana
has approached the subject, namely by limiting the amount and
timing of campaign contributions that can be made to a judicial
candidate and preventing a judicial candidate from personally
soliciting or receiving a campaign contribution. Palmer and
Levendis overlook the obvious: it is not reasonable to suppose that
a Louisiana Supreme Court Justice would surrender his or her
judicial integrity because of the happenstance of having either a
party or an attorney before the court who donated $500 or $2,500
to the justice’s campaign committee two or ten years earlier.
Palmer’s and Levendis’s faulty, statistically based study does not
comport with real-life observations of the way justices of our
supreme court undertake their duties. Their lightly concealed
allegation of corruption is unwarranted and unfair.

V. CONCLUSION

Our experience tells us that judges do their utmost to be
impartial. Naturally, each justice must individually decide the facts

98. Deborah Goldberg, James Sample & David Pozen, The Best Defense:
Why Elected Courts Should Lead Recusal Reform, 46 WASHBURN L. J. 503, 520
(2007). Instead of providing for automatic recusal when a contributor is before
the court, Louisiana law provides for recusal of any judge where there is bias,
prejudice, or interest such that the judge is “unable to conduct fair and impartial
proceedings.” LA. CODE CIv. PROC. ANN. art. 151(A)(5) (1999). Additionally,
Canon 3 of the Code of Judicial Conduct requires a judge to “perform judicial
duties without bias or prejudice.” LA. CODE JUD. CONDUCT, canon 3(A)(4)
(2008), available at http://www.lasc.org/rules/supreme/cjc.asp.
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and legal issues before the court as he or she sees fit, but each is
bound by a duty to uphold the rule of law. Despite their efforts,
Palmer and Levendis provide no solid evidence that the justices of
the Louisiana Supreme Court have betrayed this duty. To the
extent that Palmer and Levendis intended to provoke or contribute
to the scholarly debate on the judicial selection process—whether
through election or appointment—or on the rules for
disqualification of judges in certain circumstances, they failed.
Their article, replete with errors and false assertions, contributes
nothing to the ongoing scholarly debate on these public policy
questions.

The data set Palmer and Levendis constructed contains a
myriad of substantial errors, including who contributed, the
amounts of contributions, and attribution of contributions where
none were made. Of more concern, the data set repeatedly
mistakenly describes which justices ruled for which side of a case
and shows that a given justice participated in a decision when, in
fact, the respective justice did not participate in the voting, had
recused himself or herself from the case, or was not on the panel
that decided the case. These mistakes add up to a data set so
profoundly untrustworthy that no valid conclusions about the court
could be legitimately derived from it.

Even if the Palmer and Levendis data set were reliable (which
demonstrably it is not), the Palmer and Levendis statistically based
analysis, lacking reference to a single case and simplistically
classifying judicial philosophy as either “pro-plaintiff” or “pro-
defendant,” paints a false picture of our Louisiana Supreme Court
Justices. The methodological critique authored by Professors
Newman, Terrell, and Speyrer, which demonstrates that Palmer
and Levendis employed faulty methodology in their study,
buttresses our belief. At the core, the Palmer and Levendis
conclusions do not withstand common sense and practical scrutiny.
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APPENDIX

o The data table reports that Justice Kimball voted for the
plaintiff in American Waste & Pollution Control Co. v. St.
Martin Parish Police Jury, but she was not on the panel; rather,
her predecessor on the Court, Justice Luther Cole, participated
in this case.”

o The data table reports that Justice Kimball voted for the
plaintiff in Smith v. Matthews, but again Justice Cole, not
Justice Kimball, was on the panel.'®

o Chief Justice Calogero is listed as voting for the plaintiff in
Talley v. Succession of Stuckery but he recused himself and did
not participate on the panel.'

o The data table lists Chief Justice Calogero as voting for the
plaintiff in Horton v. McCrary, but Chief Justice Calogero
voted with the majority’s ruling that was favorable in part to
the defendant and also voted to rehear the case in favor of the
defendant.'®

o Justice Victory is listed as voting for the defendant in Stelly v.
Overhead Door Co. of Baton Rouge,'® but he was not on the
panel.'™

o Chief Justice Calogero is listed as voting for the plaintiff in
Martin v. Champion Insurance Co., but he was not on the
panel.'®”

o The data table reports that in Garrett v. Seventh Ward Hospital
Chief Justice Calogero ruled for the defendant and Justlces
Johnson, Kimball and Victory ruled for the plalntlff S In fact,
Justices Kimball and Victory Jomed in the majority opinion for
the defendant, not the plaintiff."”” Chief Justice Calogero

99. 609 So. 2d 201 (La. 1992); DATA TABLE, supra note 14, at 1. Justice
Cole’s signed initials on the majority opinion can be found at American Waste &
Pollution Control Co. v. St. Martin Parish Police Jury, No. 92-CA-1433, slip
op. at 1 (La. 1992) (public record on file with the Louisiana Supreme Court).

100. 611 So.2d 1377, 1381 (La. 1993); DATA TABLE, supra note 14, at 1.

101. 614 So. 2d 55, 56 n. (La. 1993); DATA TABLE, supra note 14, at 1.

102. 635 So. 2d 199, 199 (La. 1994); DATA TABLE, supra note 14, at 1.

103. 646 So. 2d 905 (La. 1994); DATA TABLE, supra note 14, at 1.

104. When the court issued the Stelly opinion on December 8, 1994, Justice
Victory was not yet on the court. The reference to Justice Victory’s willingness to
grant a rehearing came after the opinion was rendered and after Justice Victory
had joined the court, starting on January 1, 1995. Stelly, 646 So. 2d at 905.

105. 656 So. 2d 991, 993 n.1 (La. 1995); DATA TABLE, supra note 14, at 1.

106. 660 So. 2d 841(La. 1995); DATA TABLE, supra note 14, at 1.

107. The signed initials of Justices Kimball and chtory on the majority
opinion can be found at Garrett v. Seventh Ward Hospital, No. 95-C-0017, slip
op. at 1 (La. 1995) (public record on file with the Louisiana Supreme Court)
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dissented in favor of the plaintiff and Justice Johnson was not
on the panel.’

Justice Victory is listed as voting for the defendant in Ledbetter
v. Concord General Corp., but he was not on the panel. 109
Justice Kimball is listed as voting for the plalntlff in Leonard v.
Parish of Jefferson, but she was not on the panel.'

Chief Justice Calogero is listed as voting for the defendant in
Olivier v. LeJeune, but he was not on the panel.'

Justice Kimball is listed as voting for the defendant in Smith v.
Department of Health & Hospitals, but she was not on the
panel.!

Justice Johnson is listed as voting for the defendant in
O’Rourke v. Cairns, but she was not on the panel.'”?

That data table lists Justice Kimball as voting for the defendant
and Justice Victory as voting for the plaintiff in Thompson v.
State, but in fact Justice Victory voted for the defendant with
the majorlty, and Justice Kimball dissented in favor of the
plaintiff."

Justice Knoll is listed as voting for the defendant in Lejano v.
Bandak,'"’ but she was not on the panel.

Justice Kimball is listed as voting for the defendant in Banks v.
New York Life Insurance Co., but she was not on the panel.''®
Justice Kimball is listed as votmg for the plaintiff in Jurisich v.
Jenkins, but she was not on the panel.

Justice Kimball is listed as voting for the defendant in Joseph
v. Dickerson, but she was not on the panel."’

Justice Traylor is listed as voting for the plaintiff in Timmons v.
Silman, but in fact he joined the majority opinion ruling for the
defendant."”®

108.
109.
110.
111.
112.
113.
114.
Justice

Garrett, 660 So. 2d at 842 n.1, 848.

665 So.2d 1166, 1167 n. (La. 1996); DATA TABLE, supra note 14, at 2.
666 So. 2d 1061, 1061 n. (La. 1996); DATA TABLE, supra note 14, at 2.
668 So. 2d 347, 348 n. (La. 1996); DATA TABLE, supra note 14, at 2.
676 So. 2d 543, 544 n. (La. 1996); DATA TABLE, supra note 14, at 3.
683 So. 2d 697, 705 (La. 1996); DATA TABLE, supra note 14, at 3.

701 So. 2d 952, 957 (La. 1997); DATA TABLE, supra note 14, at 5.
Victory’s signed initials on the majority opinion can be found at

Thompson v. State, No. 97-C-0293, slip op. at 2 (La. 1997) (public record on file
with the Louisiana Supreme Court).

115.
116.
117.
118.
119.
Justice

705 So. 2d 158, 171 (La. 1997); DATA TABLE, supra note 14, at 5.

737 So. 2d 1275, 1277 n. (La. 1999); DATA TABLE, supra note 14, at 8.
749 So. 2d 597, 598 n. (La. 1999); DATA TABLE, supra note 14, at 9.
754 So. 2d 912 (La. 2000); DATA TABLE, supra note 14, at 10.

761 So. 2d 507, 513 (La. 2000); DATA TABLE, supra note 14, at 10.
Traylor’s signed initials on the majority opinion can be found at
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o Justice Traylor is listed as voting for the plaintiff in St. Bernard
Police Jury v. Murla, but he was not on the panel.'*’

o The data table does not list a vote for Chief Justice Calogero in
Carrier v. Grey Wolf Drilling Co., but he was on the panel and
joined the majority ruling for the defendant.'”!

e Justice Traylor is listed as voting for the plaintiff in Clark v.
State Farm Mutual Automobile Insurance Co., but he dissented
from the majority’s ruling in favor of the plamtlff

o The data table lists Chief Justice Calogero and Justice Kimball
as voting for the defendant in Riddle v. Bickford, but both
justices dissented from the majority opinion that affirmed the
lower court’s ruling in the defendant’s favor.'

e Justice Johnson is listed as voting for the defendant in
Elevating Boats, Inc. v. St Bernard Parish, but she did not
participate in the decision.'

e The data table lists no vote for Chief Justice Calogero in
Hunter v. Wal-Mart Supercenter, but he was on the panel and
voted with the majority in favor of the defendant.'

e The data table lists no votes for Chief Justice Calogero and
Justices Traylor and Knoll in Entergy Louisiana, Inc. v.
Louisiana Publzc Service Commission, but all three participated
in the decision.'*® The Chief Justice and Justice Knoll ruled for
the defendant, while Justice Traylor sided with the plaintiff.'*’

Timmons v. Silman, No. 99-C-3264, slip op. at 1 (La. 2000) (public record on
file with the Louisiana Supreme Court).

120. 761 So. 2d 532, 533 n. (La. 2000); DATA TABLE, supra note 14, at 11.

121. 776 So. 2d 439 (La. 2001); DATA TABLE, supra note 14, at 11. Chief
Justice Calogero’s signed initials on the majority opinion can be found at
Carrier v. Grey Wolf Drilling Co., No. 00-C-1335 (La. 2001), slip op. at 1
(public record on file with the Louisiana Supreme Court).

122. 785 So.2d 779, 793 (La. 2001); DATA TABLE, supra note 14, at 12.

123. 785 So. 2d 795, 803 (La. 2001); DATA TABLE, supra note 14, at 12.

124. 795 So. 2d 1153, 1156 n. (La. 2001); DATA TABLE, supra note 14, at 12.

125. 798 So. 2d 936 (La. 2001); DATA TABLE, supra note 14, at 12—13. Chief
Justice Calogero’s signed initials on the majority opinion can be found at Hunter
v. Wal-Mart Supercenter, No 01-C-0299, slip op. at 1 (La. 2001) (public record
on file with the Louisiana Supreme Court).

126. 815 So. 2d 27 (La. 2002); DATA TABLE, supra note 14, at 14.

127. Entergy Louisiana, 815 So. 2d at 27 (notation of Justice Traylor’s
dissent). Chief Justice Calogero’s and Justice Knoll’s signed initials on the
majority opinion can be found at Entergy Louisiana, Inc. v. Louisiana Public
Service Commission, No. 01-CA-1725, slip. op. at 1 (La. 2002) (public record
on file with the Louisiana Supreme Court).
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The data table lists Justices Johnson and Knoll as voting for the
plaintiff in Industrial Co. v. Durbin, but both Justlces dissented
from the majority opinion that ruled for the plaintiffs.'?®

The data table lists Justices Knoll and Traylor as voting for the
plaintiffs in Gregor v. Argenot Great Central Insurance Co.,
but Justice Knoll dissented from the majority rulmsg for the
plaintiff, while Justice Traylor was not on the panel.’

Justice Traylor is listed as voting for the plaintiff East Baton
Rouge Parish School Board v. Foster, but he dlssented from
the majority opinion that ruled for the plamtlff

As noted above, the data table lists Justice Weimer as voting
for the plamtlﬂ’ ANR Pipeline Co v. Louisiana Tax
Commission, but he was not on the panel.’

Justice Victory is listed as voting for the plaintiff in Talbot v.
Talbot, but_he joined the majority opinion that ruled for the
defendant."?

Justice Johnson is listed as voting for the plaintiff in
Hutchinson v. Knights of Columbus, but she was not on the
panel.'*?

The data table lists Justices Kimball and Traylor as voting for
the defendant in Hall v. Folger Coffee Co., but both justices
dissented from the majority opinion that ruled for the
defendant.'**

Justice Weimer is listed as voting for the plaintiff in Toston v.
Pardon, but he dlssented from the majority opinion that ruled
for the plalntlff

The data table lists Justices Kimball and Johnson as voting for
the defendant in Medine v. Roniger, but both justices dlssented
from the majority opinion that ruled for the defendant. 136
Justice Johnson is listed as voting for the plaintiff in Louisiana
Municipal Ass ’'n v. State, but she was not on the panel."?’

The data table lists Justices Traylor and Victory as voting for
the plaintiff in Trahan v. Coca Cola Bottling Co. United, Inc.,

128.
129.
130.
131.
132.

837 So. 2d 1207, 1218 (La. 2003); DATA TABLE, supra note 14, at 15-16.
851 So. 2d 959, 961 n., 973 (La. 2003); DATA TABLE, supra note 14, at 16.
851 So. 2d 985, 1001 (La. 2003); DATA TABLE, supra note 14, at 16.
See supra text accompanying notes 23-25.

864 So. 2d 590 (La. 2003); DATA TABLE, supra note 14, at 17. Justice

Victory’s signed initials on the majority opinion can be found at Talbot v.
Talbot, No. 03-C-0814, slip op. at 1 (La. 2003) (public record on file with the
Louisiana Supreme Court).

133.
134,
135.
136.
137.

866 So. 2d 228, 230 n. (La. 2004); DATA TABLE, supra note 14, at 17.
874 So.2d 90, 105 (La. 2004); DATA TABLE, supra note 14, at 18.
874 So. 2d 791, 804 (La. 2004); DATA TABLE, supra note 14, at 18.
879 So. 2d 706, 717 (La. 2004); DATA TABLE, supra note 14, at 18.
893 So. 2d 809, 814 n. (La. 2005); DATA TABLE, supra note 14, at 19.
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but both _]llSthCS d1ssented from the majority opinion that ruled
for the plamtlff

o Justice Johnson is listed as voting for the defendant in Lemann
v. Essen Lane Daiquiris, Inc., but she dissented from the
majority oplmon affirming the lower court’s judgment for the
defendant.

o Chief Justice Calogero is listed as voting for the defendant in
Salvant v. State, but he dlssented from the majority opinion that
ruled for the defendant.

138. 894 So. 2d 1096, 1110 (La. 2005); DATA TABLE, supra note 14, at 19.
139. 923 So. 2d 627, 637 (La. 2006); DATA TABLE, supra note 14, at 20.
140. 935 So. 2d 646, 660 (La. 2006); DATA TABLE, supra note 14, at 20.



