














298 LOUISIANA LAW REVIEW [Vol. 70

employer. He might be seeking to guide his employer toward
compliance with the law.

If the employer or its managers put their own personal and
short-term interests first, the internal whistleblower may need
protection just as much as the employee who files a formal charge
at the first sign of a problem. However, courts and lawmakers
denying protection for an internal whistleblower seem to assume it
is unlikely that an employer would retaliate against an employee
who is not threatening the employer or who is seeking to serve the
employer’s interests. This assumption confuses an employer’s
interests with those of individual managers who might be threatened
by the citizen employee’s efforts. Whatever the employer’s long-
term interests, employment decisions are often based on short-term
personal interests of managers. Moreover, even the employer’s
owners or highest management might decide that violating the law
or hiding a past violation is in the employer’s best interests.

Still another possible argument for excluding non-adversarial,
internal whistleblowers is that it is too easy for “false”
whistleblowers to allege informal and internal complaints that
never really happened simply to invent a prima facie case of
retaliation. When an internal whistleblower alleges an oral report
to a supervisor but the supervisor disputes the allegation, the fact-
finder will need to choose between one party’s self-serving
testimony and the other party’s self-serving testimony. Limiting
protection to external whistleblowers means that there will
ordinarily be an objective record of a report to an independent
authority. However, a total bar against internal whistleblowers
goes too far. In some internal whistleblowing cases there might be
tangible and credible evidence of the employee’s report, but a rule
excluding all internal whistleblowers from protection makes no
distinction between claims that are credible and those that are not.
More importantly, denying protection for internal whistleblowers
means that a prospective whistleblower is best advised to charge
first and ask questions later. The law forces him to act in the
manner most destructive to the employer’s interests by denying a
well-intentioned employer the opportunity to correct a problem
before it is cornered by a costly and adversarial investigation by
the government.

Not surprisingly, the usual approach in the most recent
whistleblower laws is to extend protection to internal
whistleblowers. The Draft Restatement is representative of the
modern approach. Not only does it protect internal whistleblowers,
it suggests greater sympathy for the internal whistleblower than for
the external whistleblower. Comment e for Section 4.02 states:
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Often, the employee should first report concerns to
appropriate persons in the employer’s system for reporting
claims . . . before communicating them to government
authorities . . . . This requirement furthers the employer’s
legitimate interest in having an opportunity to remedy the
conduct or ameliorate its harm, as well as the public
interest in minimizing harm.>”’

The failure to distinguish citizen employees from claimants
might explain another category of citizen employee sometimes
denied protection under the Section 15 model: the employee who
reports a violation “in furtherance of his job responsibilities.”’*
The exception for conduct “in furtherance of” the job appears to
have its origin principally in whistleblower provisions like Section
15 that are attached to_laws granting other rights to employees
against their employers.273 Section 15 does not expressly state that
action “ir%7 4fuxtherance of” an employee’s job is excluded from
coverage.”" Nevertheless, courts sometimes find the exclusion to
be implicit. These courts have held that a whistleblower is
protected unless he stepped outside his normal job function or
otherwise presented himself as an adversary to the employer.””
Claimants are always adversaries, so they are unaffected by the
rule. To appreciate the full significance of the exclusion for
conduct “in furtherance of” an employee’s job, imagine how it
might apply under a non-employment law, such as an
environmental regulation with an anti-retaliation provision. An
employee whose job is to report toxicity levels in a stream by the
employer’s factory would not be protected if the alleged cause of
his discharge was nothing more than his usual presentation of an
unfortunately damaging report.

The idea for a “furtherance of job responsibilities” exception
appears to have gained traction for more general application from
the Supreme Court’s recent decision in Garcetti v. Ceballos.””” In
Garcetti the Court held that a public employee does not enjoy First
Amendment protection with respect to speech “pursuant” to

271. See RESTATEMENT (THIRD) OF EMPLOYMENT LAW, supra note 171, §
4.01 cmt. e.

272. Claudio-Gotay v. Becton Dickinson Caribe, Ltd., 257 F. Supp. 2d 498
(D.P.R. 2003), reversed in part on other grounds, 375 F.3d 99 (1st Cir. 2004).
See also Hagan, 529 F.3d at 627-28; McKenzie v. Renberg’s Inc., 94 F.3d 1478
(10th Cir. 1996).

273. See cases cited supra note 268.

274. The author is unaware of any whistleblower or other citizen employee
law that expressly states the exclusion.

275. See sources cited supra note 275.

276. 547 U.S. 410 (2008).
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employment duties.””” In a passage reminiscent of the
whistleblower debate, the Court stated that granting First
Amendment protection to speech “pursuant” to job duties “would
commit state and federal courts to a new, permanent, and intrusive
role, mandating judicial oversight of communications between and
among government employees and their superiors in the course of
official business.””’® Subsequently, some lower courts have
suggested that Garcetti might support the denial of whistleblower
protection for any engloyee reports “in furtherance of” or
“pursuant to” job duties.?”

Garecetti is better read as discouraging such an exception in
whistleblower or other citizen employee laws. The First
Amendment rights at stake in Garcetti involved the right to express
opinions about the best way to manage the public’s business, not a
right to report violations of the law. Assuming that a right to
express provocative opinions about business or agency strategy is
too intrusive to day-to-day management of a workplace, a right to
engage in citizen employee behavior is an entirely different matter.
Employees do not qualify as citizen employees by virtue of a
debate, argument, or opinion. They act to uphold the law. While
public employees enjoy First Amendment rights only to the extent
they speak as citizens,?®® citizen employees gain protection by
upholding the law in the performance of work. The Court was
clearly aware of these distinctions and of the importance of
whistleblowing in protecting public interests. In fact, the Court
referred to a network of “whistle-blower protection laws™ and
“labor codes” (perhaps the Court meant civil service laws) as a
more suitable way to protect public interests.”®!

Whether Garcetti points one way or the other in the matter,
many courts began to deny protection for citizen employees acting
“in furtherance” of their jobs long before Garcetti. Thus, it is
important to determine whether there is any good reason for the
exception in anti-retaliation laws like Section 15 or any other

277. Id. at 421.

278. Id. at 423.

279. See, e.g., Lumsden v. Foster Farms, LLC, No. C07-5099RJB, 2008 WL
496137 (W.D. Wash. Feb. 21, 2008) (Connecticut public policy wrongful
discharge law); Cook v. CTC Commc’ns Corp., No. 06-cv-58-JD, 2007 WL
3284337 (D.N.H. Oct. 30, 2007) (USERRA anti-retaliation provision);
Schumann v. Dianon Sys., Inc., No. CV055000757S, 2007 WL 2938615 (Conn.
Super. Ct. Sept. 24, 2007) (noting issue among Connecticut courts whether
Garecetti applies to private sector whistleblowers).

280. The Court reasoned that employees speaking or writing pursuant to their
job duties are unprotected by the First Amendment because they are
communicating as employees, not as citizens. Garcetti, 547 U.S. at 422,

281. Id. at425.
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citizen employee law. One possible explanation is that adversarial
action, or action outside the normal routine of the job, makes an
allegation of retaliation more credible. Again, it is a mistake to
equate all citizen employee conduct with adversarial action. Recall
the employee whose job is to test the water for toxicity, who
performs the job much better than a predecessor did, and who
discovers contamination the predecessor conveniently missed. At
first glance, it might seem the employee has done nothing more than
to perform his job. However, there are times when an employee is
serving both the employer’s interests and the public’s interests. Any
employee whose job includes assuring compliance with the law
necessarily serves both public and employer interests. His right to
protection should not depend on his anticipation that his employer
might regard him as an adversary for doing his job too well.

Critics of citizen employee laws argue in reply that quality
control inspectors and others whose judgment is needed to approve
work can do their work oo well. If citizen employee protection is
extended to such employees when they perform their normal work,
critics add, any dispute over the quality, manner, or pace of the
work becomes a potential “retaliation” case.”® A closely related
argument is that extending protection to the routine performance of
work makes it too easy for a lawfully discharged employee to
remember a routine task, report, or transmission of information
that is now alleged evidence of the employer’s violation of the law.
An employee whose job involves inspecting other work or
reporting errors is in an especially advantageous position because
he can nearly always recall at least one recent discovery of an error
or quality control problem he described to an employer.

Granting that conduct “in furtherance of job duty” presents
special problems of proof and credibility, a categorical exception
for such conduct is out of place in the context of most citizen
employee laws. As noted earlier, the exception appears to have its
origin in whistleblower provisions of laws granting other rights to
employees against their employers.283 In its original setting, the
exception makes plausible sense. When a law grants other
employment rights to employees, such as the right to a minimum
wage, one can generally count on employees to enforce the law
simply by demanding the benefits to which they are entitled. Anti-
retaliation protection for claimants is essential. Additional

282. The U.S. Supreme Court relied on a variation of this argument in
Garcetti v. Ceballos, 547 U.S. 410, 423 (2008). See also Lawrence Rosenthal,
The Emerging First Amendment Law of Managerial Prerogative, 77 FORDHAM
L. REV. 33 (2008).

283. See supra note 266.
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protection for non-claimant whistleblowers is helpful. Protection
for managers or administrators in the performance of their jobs is
arguably dispensable except in those cases in which such
employees have taken an adversarial position.

In contrast, citizen employee laws designed to enforce
financial, environmental, or other non-employment regulations
achieve maximum effectiveness by assuring protection of
employees who are in the best position to observe, question,
understand, and report violations of the law. Not surprisingly,
federal courts interpreting the whistleblower provision of SOX
appear to have rejected the “furtherance of job duty” exception in
applying that law.”®* If the goal is to prevent financial fraud, it
would make no sense to discourage the very employees best
equipped to discover and report such fraud. It is true that
employees who simultaneously serve the employer and the
public’s interests will always be in a position to assert retaliation as
the cause of adverse action, and this may place them in a better
position than most employees to assert meritless retaliation claims.
However, instead of a categorical exclusion, the courts should deal
with this problem as a matter of proof, requiring, for example,
additional evidence of any sort that would explain an employer’s
retaliatory motive. Such evidence might include the magnitude of
the employer’s potential liability if wrongdoing were exposed.

In sum, neither NLRA Section 7 nor the FLSA Section 15
offers the right model for citizen employee law. Citizen employee
law must have reasonable limits in the conduct it protects, but it
also must be broad enough to provide coverage for a wide range of
conduct in a variety of contexts, including situations in which an
employee did not act as an adversary. To provide the sort of
protection the Court idealized in Garcetti, lawmakers should look
to the example of laws of broader coverage for conduct.

There are several such models from which to choose,
including the Draft Restatement’s catch-all provision in Section

284. See, e.g., Fraser v. Fiduciary Trust Co. Int’l., 417 F. Supp. 2d 310
(S.D.N.Y. 2006); Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365
(N.D. Ga. 2004).

285. Title VII offers its “opposition” clause as an example. 42 U.S.C. § 2000e-
3(a) (2006). The opposition clause protects employees engaged in any act
“opposing” a violation of Title VII. See genmerally B. LINDEMANN & P.
GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 65563 (3rd ed. 1996).
However, as broad as the opposition clause might seem—and it is certainly
broader than most citizen employee laws—it is still not broad enough. It might not
protect employee conduct merely complying with the law to an employer’s
subsequent consternation. Nor does it protect citizen employees whose conduct
consists of performing other types of public duty, such as by serving as witnesses.
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4.02.2% Section 4.02, having described specific types of conduct in
its subparts, adds its broadest protection in subpart (f) for
“engaging reasonably and in good faith in other activity directly
furthering a substantial public policy.” The “substantial” policy
requirement recognizes that protection for some forms of activity
might depend on the nature or magnitude of the policy the
employee seeks to serve. Much more will be said about this
problem in the immediately following subpart of this article. The
requirement that an employee must act “reasonably” recognizes the
need to consider an employer’s legitimate business interests. An
employee need only go so far in acting for the public interest
before his actions constitute a needless destruction of business
interests. It is one thing to question or report a manager’s conduct
by communication with higher management or outside law
enforcement authorities. It is another to call a press conference.

What is “reasonable” will frequently depend on the nature of
the policy the employee seeks to uphold, and more will be said
about this topic in the immediately following subpart. What is
reasonable will also depend on what an employer offers for citizen
employees who wish to report or question business practices. An
employee’s failure to use a hotline or other special channel for
questioning business practices or managerial misconduct could be
unreasonable if unexplained.

A more troubling issue is whether a citizen employee must act
in “good faith.” To require good faith might suggest an employee’s
motive must be truly civic or moral. From the perspective of the
public interest, however, it is questionable whether a citizen
employee’s motive matters. If whistleblowing uncovers massive
financial fraud, should a court deny relief to the whistleblower if
the evidence shows he failed to act until he was angered by a
missed promotion? Citizen employee cases might often present
such problems of “reverse” mixed motive,?®” where the mixture of
motives is the employee’s problem, not the employer’s problem.
Indeed, a putative citizen employee might act from purely selfish
or jealous motives, unmixed by any sense of civic duty.

The potentially selfish aspect of citizen employee behavior
should not be surprising, and it should not be condemned. After all,
in some situations federal law pays a bounty to selfish

286. RESTATEMENT (THIRD) OF EMPLOYMENT LAW, supra note 171, § 4.02.

287. The watershed mixed motive case in employment law is Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989). See ailso 42 U.S.C. §§ 2000e-
2(m), 2000e-5(g)(B) (2006) (codifying a mixed motive rule for Title VII cases).
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whistleblowers for uncovering fraud against the government.’®®
Paying a bounty works because it motivates whistleblowers
regardless of their sense of civic duty, even if their desire for gain
is mixed with the joy of revenge. This is not to say that the
“selfish” citizen employee should enjoy the same remedies as the
truly civic-minded citizen employee. A court might properly deny
punitive damages to the former and award them to the latter. If the
employee’s own retaliatory intent motivated his conduct, the
reasons for his desire for retaliation might also affect the
calculation of damages. Thus, a requirement of “good faith” should
not relate to motive. Instead it should serve only as a requirement
that an employee must believe in good faith that the law requires or
prohibits something, or that there are sufficient grounds for further
investigation.

As the Draft Restatement suggests by its broad terms,
developing the details of such rules is best left to the courts and
case-by-case adjudication. The role of Congress and the
legislatures should be to grant the courts the necessary mandate.

2. Public Policy

Another challenge for lawmakers and courts is to define the
“public policy” a citizen employee might appropriately seek to
uphold. Courts and legislators have struggled over this challenge as
much as they have struggled over the issue of conduct. Certainly,
public policy must be something more than an employee’s
personal policy or sense of right, no matter how strongly felt. It
must be a policy the “public” recognizes in some fashion. Ideally,
it should also be important enough to justify intervention in the
employer-employee relationship because enforcement of trivial
policies by anti-retaliation legislation might do more harm than
good. In a perfect world, citizen employee laws could state clearly
which publicly declared rules employees may uphold against their
employers. Both employers and employees would like to be certain
of their rights before they draw their respective lines in the sand.
But how does one describe in advance all important public policy
in a way that is both comprehensive and clear if the description is

288. One example is the False Claims Act. 31 U.S.C. §§ 3729-3733 (2006).
For a discussion of existing and proposed rewards for whistleblowers, see
Geoffrey C. Rapp, Beyond Protection: Invigorating Incentives for Sarbanes—
Oxley Corporate and Securities Fraud Whistleblowers, 87 B.U. L. REv. 91
(2007); Marsha Ferziger & Daniel G. Currell, Snitching for Dollars: The
Economics and Public Policy of Federal Civil Bounty Programs, 1999 U.ILL. L.
REv. 1141 (1999).
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also to be useful as a practical matter to managers, supervisors, and
employees acting in the real workplace?

A concept of “public policy” for purposes of citizen employee
law can be no clearer than the separate statutes, case law, or other
public expressions that declare policy, but much of our law is not
clear. In the case of a great deal of complex business, labor, and
environmental regulation, a statute can only be understood by
reference to a substantial body of regulations and case law, much
of which calls for case-by-case adjudication based on myriad
circumstances. Nor do statutes typically assign publicly determined
comparative weight to the different parts of the policies they
represent. A regulation requiring a particular procedure or
presentation of data does not necessarily distinguish the important
from the trivial, except perhaps in a statement of criminal or civil
penalties.

Many citizen employee laws seem to avoid these problems by a
“one policy and one anti-retaliation rule at a time” approach.
Legislators enact a regulation, such as a law requiring a certain
safety measure, and they decide whether that regulation needs the
support of an anti-retaliation provision. A general definition of
“policy” is unnecessary because the rule against retaliation applies
no farther than the regulation to which it is attached. Instead of one
citizen employee law, there are simply anti-retaliation provisos
attached to other particular laws. This approach has the superficial
appearance of specificity and a careful advance weighing of public
versus employer interests. In reality, it accomplishes neither of
these objectives. Again, the scope of anti-retaliation protection can
be no clearer than the statute declaring the underlying policy. If a
law prohibits “discrimination” and prohibits retaliation against
employees who “oppose” discrimination, does the law protect an
employee’s vigorous opposition against his employer’s affirmative
action plan?”® If a law prohibits “child abuse” and prohibits
retaliation against teachers and other employees who report
suspected child abuse, does the law prohibit retaliation against
teachers who report that a parent has spanked a child?

A more likely explanation for the statute-by-statute approach is
that it is easier to persuade legislators of the merits of citizen

289. See, e.g., Wash. Suburban Sanitary Comm’n, 11 F.3d 352 (4th Cir.
2001) (plaintiff could reasonably believe that the affirmative action plan he
opposed was unlawful). Affirmative action favoring the selection of minorities
could be illegal “reverse discrimination.” On the other hand, a law against
“discrimination” might actually require an employer to engage in affirmative
action, depending on the circumstances. See Johnson v. Transp. Agency, 480
U.S. 616 (1987) (upholding validity of employer’s preferences for hiring
females for certain positions, as part of voluntary affirmative action plan).
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employee laws when the debate focuses on a particular policy,
such as the prevention of child abuse. Opposition builds when
proponents suggest a rule of general application for citizen
employees because it is easier to sensationalize with examples of
trivial or frivolous rules or policies from any other corner of the
law.”®® Nevertheless, a few legislatures and a number of state
courts acting without legislative mandate have adopted broadly
inclusive citizen employee laws. These laws accept that absolute
certainty and clarity of policy are impossible; nevertheless, they
opt in favor of broad protection. Some differentiate between
policies that are “fundamental,;’ “clearly mandated,” or “well-
defined” from those that are not.”" It is doubtful whether requiring
such qualities in a policy adds much certainty.”> The chief
advantage is that standards such as these provide courts with
discretion to weigh respective public and employer interests and to
deny protection for employee action based on trivial or reasonably
disputable policy. To the extent a qualitative standard for “policy”
constitutes a clear mandate for courts to make distinctions case-by-
case, adding standards could be useful.

But there is also a risk of grave unfairness to citizen employees
in a law that requires them to prove the relative importance of the
law the employer sought to violate. The relative importance of
many rules depends on value judgments, technical knowledge, and
additional information about which an employee might have to
speculate The problem is illustrated by Smith v. Heritage Salmon,
Inc.”® In Smith, employees of a fish hatchery alleged they were
discharged for refusmg to follow instructions that would have
violated environmental law.>®* A Maine statute does protect
employees who refuse to obey instructions to violate the law, but
only if complying with the instructions would have caused serious
injury or death to an individual.®> The court dismissed the
employees’ claim. Although the employees might have proved the

290. One seldom needs to go far to find an example of a trivial statute or
regulation. A famous and regularly invoked example is a set of regulations once
adopted by the Occupational Health & Safety Act (OSHA) that prohibited the
use of ice in drinking water and that required that all toilets must be “open
front.” See MARK ROTHSTEIN & LANCE LIEBMANN, EMPLOYMENT LAW 71213
(2007).

291. Brockmeyer v. Dun & Bradstreet, 335 N.W.2d 834, 840 (Wis. 1983);
Gantt v. Sentry Ins., 824 P.2d 680 (Cal. 1992).

292. Cf. Geary v. Telular Corp., 793 N.E.2d 128, 134 (2003), lamenting that
“[t]here is no precise definition of what constitutes a clearly mandated public
policy.”

293. 180 F. Supp. 2d 208 (D. Me. 2002).

294, Id. at212.

295. ME. REV. STAT. ANN. tit 26, § 833 (2007 & Supp. 2008).
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employer’s instructions would have endangered the health of the
local stream, they could not prove that damaging the stream would
cause death or serious injury to people.”® Unfortunately, employees
who uphold the law cannot always know in advance what scientific
proof or specific harms are the bases for the law. Smith also
illustrates that when courts or legislatures seek to be specific about a
required degree of policy importance, the result is likely to be
severely restrictive coverage. Finally, it is important to remember
that many laws seem trivial because they prohibit a single act that is
significantly harmful only if it is repeated many times. Citizen
employees might still provide a valuable service by preventing the
first illegal act or the accumulation of further illegal acts.

As an alternative to requiring that policy must be “important”
or meet some standard of significance, some states distinguish
between policies enforced by criminal sanctions (employee action
protected) versus policies enforced by civil sanctions (employee
action unprotected).297 This approach wrongly assumes that a
legislature’s specification of punishment in a law indicates the
relative importance of the underlying policy to the public. But a
legislature’s choice of the right civil and criminal penalty is a
decision about deterrence—not protection or encouragement.?
The right measure of punishment for deterrence depends on the
potential harm of misconduct to the public, the wrongdoer’s
expected gain, the likelihood of non-detection, and the social and
economic_cost of causing obsessive fear of overly-stringent
penalties.”® It is a separate, though admittedly related, question
whether compensation is appropriate to encourage citizen
employees. More importantly, granting citizen employee
protection increases the likelihood that certain wrongdoing will be
detected. It could serve as an alfernative to the imposition of
higher criminal penalties or any criminal penalty at all. Thus, it is
not surprising that many anti-retaliation provisions accompany
purely civil laws—not criminal laws—or they offer employees the
same remedy regardless of whether the violation the employee
opposed would have been civil or criminal.

Still another approach followed by some states is to protect
citizen employees only with respect to policies adopted by
particular branches or levels of government. For example, one

296. The employees were nevertheless able to establish a prima facie case
under another provision of Maine law. Smith, 180 F. Supp. at 217-18.

297. Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733 (Tex. 1985);
Hawthorne v. Star Enter., Inc., No. 07-02-0458-CV, 2003 WL 21705370 (Tex.
App. July 23, 2003).

298. See Hubbell, supra note 46, at 106-97.

299. Id.
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might distinguish between laws enacted bg the legislature and laws
declared by a court or regulatory agency.’*® The statute- by-statute
approach has the same effect by limiting anti-retaliation protection
to particular statutes enacted by Congress or a state legislature, but
some state courts and legislatures offer broad protection for citizen
employees whose actions uphold any statute, constitution, or other
policy of specified source and rank. California, for example,
protects citizen employees who oppose the violation of a “statute”
or “regulation.”

One type of “law” that might be excluded by this approach is
court-declared law, particularly with respect to torts or contract
law. The case for exclusion is strongest with respect to the
common law of contracts, or rather duties created by contract. If an
employee opposes a breach of contract, such as by disobeying
instructions to interrupt a delivery of promised goods, the
employee is not necessarily upholding public policy. A breach of
contract is a breach of a duty created by the parties to the contract,
not by the state. The state’s interest in the enforcement of contract
duties is simply that a promisee should receive the value of his
expectation interest (or in some cases, his reliance interest). For
this reason, courts frequently refer to the theory of “efficient
breach,” according to which a breach of contract might be
beneficial to the public interest and is not harmful unless the
promisee remains uncompensated.*%?

But citizen employee laws that deny anti-retaliation protection
for policies expressed in the common law are not so nuanced. They
also deny protection to employees who oppose an employer’s torts,
which are violations of duty imposed by law, as declared by the
courts. The effect of this exclusion is limited by widespread
codification that converts much of common law into statutory law,
but codification is frequently mcomplete A codification mlght
define some torts but not others.*®® Is the legislature’s choice in

300. See, e.g., ARIZ. REV. STAT. ANN. § 23-1501.3(c)(i) (Supp. 2008).

301. CAL. LaB. CoDE § 1102.5 (West 2003 & Supp. 2009). Judicial
pronouncements, provided they have a “singularly public purpose.” Wagenseller
v. Scottsdale Mem’l Hosp., 710 P.2d 1025 (Ariz. 1985).

302. Lake River Corp. v. Carborundum Co., 769 F.2d 1284, 1289 (7th Cir.
1985) (discussing how efficient breaches are socially beneficial since both
parties are either in the same or better position than they would have been if the
contract had been performed); TruGreen Co., L.L.C. v. Mower Bros., Inc., 199
P.3d 929 (Utah 2008). See also Fred McChesney, Tortious Interference with
Contract Versus “Efficient” Breach: Theory and Empirical Evidence, 28 J.
LEGAL STUD. 131 (1999), which discusses the conflict between the efficient
breach theory and the “tort” of third-party interference.

303. The current Texas code, for example, defines libel but not slander. TEX.
CIv. PRAC. & REM. CODE ANN. § 73.001 (Vernon 2005 & Supp. 2008).
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this instance a declaration that one tort violates public policy and
the other does not? Or is it simply the legislature’s decision to
change or stabilize the common law in one area and to defer to the
courts in the other? A legislature might implicitly recognize a tort
by providing a statute of limitations or other limit on liability. Has
the tort become part of the statutory law in this instance? Thus,
limiting protection to citizen employees who act to uphold
legislative law does little to clarify the rights of employers and
employees. The cost is the loss of protection for employees who
resist torts that are universally recognized as wrong but not
necessarily codified. Employees instructed to commit or condone
fraud, invasion of privacy, defamation, intentional infliction of
emotional distress, or negligent acts or omissions must obey on
pain of termination.

If the argument for specific or clearly defined public policy for
purposes of citizen employee law is unrealistic, the alternative is to
accept that “public policy” will have to do. This is the approach of
the courts and legislatures in a number of states and of the Draft
Restatement of Employment Law.*’* The Draft Restatement
protects listed forms of employee opposition to a violation of the
“law.”% This would seem to include any rule declared enforceable
by a public authority, including a court.

Under some circumstances, the Draft Restatement suggests that
public policy might include principles not declared as “law.” In
particular, the Draft Restatement protects employees who report or
refuse to commit an act that would violate an “established principle
of professional conduct.”** Such a principle need not be a “law.”
It might be the private directive of a self-regulated professional
association. However, the Draft Restatement grants protection in
the case of a pnnc1ple of profess1onal conduct only if the principle

“protects the pubhc interest.”*®” Thus, while such a principle might
not be a “law” and might not have been declared by any public
authority, a court may still treat the principle as a law (for purposes
of citizen employee law) if the court determines that the principle
protects the public’s interest and not just the profession’s interest.
Granting such protection is a valuable concession to members of
self-regulated professions who might otherwise be forced to choose
between conscience, civic duty, and risk of professional censure on
one hand and termination without compensation on the other.

304. RESTATEMENT (THIRD) OF EMPLOYMENT LAW, supra note 171, § 4.02.
305. 1d. § 4.02(a), (b), (e).

306. Id. § 4.02(a), (e).

307. Id.
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The Draft Restatement and a few state courts take protection
still one step further. From nearly the beginning of the “public
policy” exception, some courts have suggested that public policy
might be more than what is declared as “law” or in professional
codes of conduct. The Draft Restatement’s catch-all provision
grants protection for some employee conduct “furthering a
substantial public policy,”® which returns us to the question, what
is “public policy?” By distinguishing between employees who
uphold the “law” versus employees who serve a “substantial public
policy,” the Draft Restatement implies that public policy might be
larger than the law.>® A few state courts have endorsed that view.
A Vermont court, for example, stated that public policy might be
found “in the customs and conventions of the people—in their
clear consciousness and conviction of what is naturally and
inherently just and right between man and man.’”" Such an
approach might have been helpful to employees in a case like
Payne, where the employer prohibited any trade with the merchant
who competed with the employer’s company store.

The non-law public policy approach would apply best when an
employee is placed in a particularly stark and immediate dilemma
of choosing between an extraordinary public interest versus a
much less substantial or worthy employer interest, but choosing the
employer interest would not violate a law. There are few reported
examples, but at least one is compelling. In Gardner v. Loomis
Armored, Inc.,’"" an armored truck driver and guard left his truck
and $50,000 cash to rescue a hostage during an armed robbery.
The employer discharged the dnver for violating a company rule
never to leave a truck unattended.”'* Then the driver sued, seeking
compensation based on public policies of “encouraging citizens to
help law enforcement, . . . to render aid to those in need,” and to
protect human life.>"* Of course, there is no law that would have
compelled the driver to risk his own life and the employer’s
property to save another person. Nevertheless, the court found that
the high value of human life and a public policy in favor of

308. Id. § 4.02(f).

309. But see id. § 4.03, stating that public policy “includes” constitutions,
statlétes, decisional law, administrative regulations, and principles of professional
conduct.

310. Payne v. Rozendaal, 520 A.2d 586, 588 (Vt. 1986). For similar
definitions of public policy, see Palmateer v. Int’l Harvester Co., 421 N.E.2d
876 (111. 1981); Nees v. Hocks, 536 P.2d 512 (Or. 1975); Banaitis v. Mitsubishi
Bank, Ltd., 879 P.2d 1288 (Or. Ct. App. 1994).

311. 913 P.2d 377 (Wash. 1996).

312. Id. at378-79.

313. Id. at 382-84.
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assistance to the police were evidenced by many statutes and court
decisions.>’* The court might have added that the public certainly
values human life at much more than $50,000 (the amount in the
unattended truck). The employer, having flexed its managerial
power to force an employee to prefer the employer’s much less
valuable private interest, was properly required to pay
compensation, if not to the hostage then to the employee who
sacrificed his job to rescue the hostage.

The adoption of broad concepts of public policy will disturb
those who fear employee litigiousness more than employer
misconduct. However, once one accepts the merit of protecting
true citizen employees, there are no real solutions to the difficulty
of defining and weighing public policy in advance. Any approach
with reasonably inclusive coverage leads to nearly equal problems
of uncertainty. It is not surprising, therefore, that reported
retaliation cases under very broad citizen employee laws, such as
those of New Jersey or Arizona, are not clearly more numerous
than reported retaliation cases under comgaratively narrow citizen
employee laws, such as the laws of Texas.

The best way to manage the indefiniteness of “public policy” is
to concentrate on the behavior of employees in asserting public
policy and on the manner of the employer’s response. If a law is
obsolete or of minor significance, not all employee responses
qualify as “reasonable.” Refusing to carry out an order might be
insubordinate if performance of the task does not pose a risk of
serious, immediate, or irreparable harm. However, an actual,
possible, or prospective violation of a minor or uncertain law can
warrant whistleblowing, questioning, or verbal objection. These
actions are not properly regarded as insubordinate. They need not
interrupt or present any other immediate threat to an employer’s
ongoing business. Questioning or objecting may cause an
employer to think more carefully. Whistleblowing transfers the
final decision to outside law enforcement authorities and away
from the employee or the employer. If law enforcement authorities
fail to act, the employee should not be allowed to elevate himself
to the position of a judge in determining whether the employer has
or is breaking the law.

The employer’s response can also be more important than the
relative weight or clarity of the policy. If the employer responds

314. Id.

315. Compare annotations under TEX, GOV’T CODE ANN. § 554.002 (Vernon
2004 & Supp. 2009), one of many narrow Texas citizen employee laws, with
annotations under laws of more general coverage, such as N.J. STAT. ANN. §
34:19-3 (West 2000 & Supp. 2008) and ARiz. REV. STAT. § 23-1501 (Supp. 2008).
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harshly to questioning, objecting, or whistleblowing, it should
matter little whether the law in question was of minor or major
significance because the employer’s response sends the same
message: citizen employee conduct is not tolerated. Under a citizen
employee law that prohibits employer “threats” or “interference,”
the employer’s conduct will constitute grounds for at least an
administrative action even if the employer has taken no formal
disciplinary action against the employee and even if the employee
was reasonably mistaken about the existence or requirements of
the law.

In sum, an exact specification of public policy in citizen
employee law is neither possible nor desirable. What was true for
purposes of defining conduct is also true for purposes of defining
public policy: lawmakers should speak in general terms and
empower the courts to develop a common law that addresses the
details in light of real cases.

CONCLUSION

After more than a century of experiments and half-steps toward
protecting citizen employees, the time is ripe for a more
comprehensive and rational approach. In place of the scattered and
narrow statutes that now provide random protection for only some
citizen employees, lawmakers should provide a master law based on
general principles. Citizen employees should be treated under their
own law and not left to ride on enforcement provisions of laws
serving mainly other purposes.

Drafting a law for citizen employees begins with recognizing
them as a distinct class presenting unique characteristics and
challenges. The principle challenges lie in finding the right limits to
protected conduct and in identifying the policies a citizen employee
might support. To overcome these challenges, lawmakers should
abandon the effort to draft specific statutes and should authorize
courts to develop a new common law within general statutory limits.



