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because the Outer Continental Shelf Lands Act (OCSLA) 49 adopts
the laws of the applicable adjacent state as the governing law on
Outer Continental Shelf (OCS) platforms, which are treated as
islands in an upland state (recall that platforms, unlike rigs, are not
vessels).50 Thus the measure of recovery in a fatal injury action on
a high seas off-shore oil or gas production facility (a rig or
platform) would depend upon whether the relevant vehicle was a
platform or a rig, even though the job that the tortiously killed
worker was doing when injured and the functional cause of the
death were exactly the same. The point is that the potential
recovery would illogically and unfairly depend upon happenstance
rather than substance. Additionally, if the worker was killed on a
platform on territorial waters, state law would apply and the
worker's survivors would be entitled to recover loss of society
damages.

2. The Fix

Ironically, when the U.S. Supreme Court, in Moragne v. States
Marine Lines, Inc.,51 first recognized a jurisprudential maritime
wrongful death cause of action, it did so because of inconsistencies
in the rights of the survivors of maritime workers to recover in
wrongful death actions. It acted to fill holes that the Jones Act and
DOHSA did not fill. Forty years after Moragne, inconsistencies
have both remained and multiplied. What are the inconsistencies?
Recovery for wrongful death, governed by state tort law, is usually
more generous when the death occurs on land than it is under the
Jones Act and DOHSA. Recovery for death arising from a
commercial aviation disaster on the high seas is more generous
than recovery for any other death occurring on the high seas and
governed by DOHSA. Recovery for wrongful death of non-seamen
workers 52 is probably more generous when the death occurs in
territorial waters as opposed to on the high seas. Recovery for
wrongful death is more generous if the death occurs on a platform
(whether the platform is located in territorial waters or on the high
seas) than when the death occurs on a rig. The solution is an
amendment to DOHSA.

49. 43 U.S.C. § 1333(a)(2)(A) (2006).
50. See generally Alleman v. Omni Energy Servs. Corp., 580 F.3d 280 (5th

Cir. 2009); MARAIST & GALLIGAN, supra note 23, at 323-27.
51. 398 U.S. 375 (1970).
52. It might be even more accurate to say "non-seafarer" workers, as

opposed to "non-seaman" workers.
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I have noted above how a possible amendment to the Jones Act
would deal with the seaman's negligence claim; DOHSA could
also be amended to delete the word "pecuniary" before "loss" in 46
U.S.C. § 30303 and to add the language, "including nonpecuniary
damages for loss of care, comfort, and companionship" after
"loss."ss

3. An Additional Point on Undercompensation and Consistency:
OPA 90

To add another relevant point to the analysis, the Oil Pollution
Act of 1990 (OPA 90),54 passed in the wake of the Exxon Valdez
oil spill, allows victims of oil spills to recover various damages,
including removal costs,5 5 damage to real or personal property,
damage to natural resources used for subsistence,5 7 and economic
damages because of damage to property or natural resources even
if the claimant does not own the property.58 These rights to recover
damages assure compensation to persons injured in various ways
by an oil spill.

Critically, OPA 90 does not apply to personal injury or
wrongful death claims.5 9 It does not grant any right to recover for
personal injury or wrongful death arising out of an oil spill.
Consequently, the survivors of the seaman or others killed on the
high seas as a result of negligence or unseaworthiness do not
recover for loss of society, although persons whose property was
damaged or who lost profits do recover. This is not to say that
recovery for damaged property or lost profits is not appropriate; it
is merely to point out that currently recovery of economic loss is
more readily available than recovery for loss of a loved one.
Certainly, human life and personal injury are just as worthy of
compensation as property damage and economic loss.

III. EXPANDED UNDERCOMPENSATION

As noted above, the fact that the survivors of seamen and
anyone killed on the high seas cannot recover for loss of society
damages undercompensates them and is inconsistent with the

53. See supra note 45.
54. 33 U.S.C. §§ 2701- 2762 (2006).
55. Id. § 2702(b)(1).
56. Id. § 2702(b)(2)(B).
57. Id. § 2702(b)(2)(C).
58. Id. § 2702(b)(2)(E).
59. See generally Gabarick v. Lauren Mar. (Am.), Inc., 623 F. Supp. 2d 741

(E.D. La. 2009) (stating that OPA 90 does not cover bodily injury claims).
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current majority rule in America. However, some courts have
aggravated the situation. Some courts have extended the scope of
the Jones Act's and DOHSA's no-recovery rules beyond their
express reach and have applied them to limit or deny recovery in
other maritime contexts. In Moragne,60 the U.S. Supreme Court
created a general maritime law action for wrongful death that filled
some of the gaps in maritime wrongful death law and that provided
recovery in some cases not covered by DOHSA and the Jones Act.
As noted above, the Court created the general maritime wrongful
death action to fill holes in the law. Then in Sea-Land Services,
Inc. v. Gaudet,6' the Court held that the Moragne claim allowed
the survivors of an LHWCA worker killed in territorial waters to
recover loss of society damages. The Court's decision was
consistent with the modem American majority rule allowing
recovery of loss of society in wrongful death cases.62 Thereafter,
the Court, in American Export Lines, Inc. v. Alvez,6 ' held that the
spouse of an injured longshore worker could recover for loss of
society and loss of consortium in a case where the worker was
injured but not killed.

However, two years before Alvez, the Court began a trend of
liability-limiting decisions ostensibly based on congressional
intent. In Mobil Oil Corp. v. Higginbotham, the Court refused to
allow the survivors of someone killed on the high seas to rely upon
the Moragne claim to recover loss of society damages because
those damages were not recoverable under DOHSA. 6 The Court
decided that because Congress had spoken to the subject in
DOHSA 65 (limiting recovery to pecuniary damages), the Court was
not free to supplement the recovery through the general maritime

66law. The trend to extend liability limitations was on. Thereafter,

60. Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970).
61. 414 U.S. 573 (1974).
62. Id. at 588-89.
63. 446 U.S. 274 (1980).
64. 436 U.S. 618 (1978).
65. Of course, a similar sort of argument in Moragne itself might have gone

something like this: In DOHSA, Congress provided a wrongful death action to
the survivors of those killed on the high seas. In the Jones Act it provided a
wrongful death action to the survivors of negligently killed seamen. Congress
did not provide anyone else with a Jones Act action so it must have meant not to
do so. Thus, the Supreme Court should not do so. By creating the general
maritime law wrongful death action, the Court recognized the appropriateness of
developing and shaping maritime tort law to make it up to date, fair, logical,
consistent, and coherent.

66. Of course, an amendment to DOHSA that expressly made loss of
society damages recoverable in DOHSA cases would obviate any need to
supplement the DOHSA claim via the general maritime law or state tort law.
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in Offshore Logistics, Inc. v. Tallentire,67 the Court refused to
allow the plaintiffs in a high seas death case to "borrow" state law
to supplement DOHSA recovery.68 The limitation trend continued.

Then, in Miles,69 the Court considered a case involving a
seaman killed in territorial waters. In Miles, a seaman had been
brutally murdered by a bellicose fellow crew member, who
repeatedly stabbed the decedent.7 0 The decedent's mother sued the
employer, alleging, among other things, a Jones Act negligence
wrongful death claim and a Moragne general maritime law
wrongful death action claim arising out of an unseaworthy
condition of the vessel (the presence of the bellicose seaman).7 1 In
a somewhat surprising decision, the Court refused to allow the
mother to recover her loss of society damages on the
unseaworthiness general maritime law wrongful death claim.72 The
Court reasoned that when Congress enacted the Jones Act in 1920
and incorporated the FELA, it must have been aware of the
Vreeland decision-holding that the FELA did not authorize
wrongful death recovery for loss of society damages-and so
Congress must have incorporated that holding into the Jones Act as
judicial "gloss." 73 The Miles Court then reasoned that because
Congress supposedly did not intend to allow recovery for loss of
society damages in a Jones Act wrongful death claim for
negligence, such damages were not available in a general maritime
law (Moragne/Gaudet) wrongful death action where the death was
caused by an unseaworthy condition of the vessel. This was
because, the Court said, "[i]t would be inconsistent with our place
in the constitutional scheme were we to sanction more expansive
remedies in a judicially created cause of action in which liability is
without fault [unseaworthiness] than Congress has allowed in cases
of death resulting from negligence."74 The Miles decision was, of

67. 477 U.S. 207 (1986).
68. Id. at 217.
69. Miles v. Apex Marine Corp., 498 U.S. 19 (1990).
70. Id. at 21.
71. Id. at 21-22.
72. The reader will note that DOHSA did not apply to the case because the

wrongful conduct occurred in territorial waters, not the high seas.
73. Miles, 498 U.S. at 32.
74. Id. at 32-33. See generally David W. Robertson, Punitive Damages in

U.S. Maritime Law: Miles, Baker, and Townsend, 70 LA. L. REV. 463 (2010).
An amendment to the Jones Act to allow recovery of loss of society damages in
Jones Act (and FELA) wrongful death cases would effectively supersede the
ruling in Miles as it would eviscerate its analytical foundation. Because
Congress supposedly did not authorize the recovery of loss of society damages
in the Jones Act, the Court should not do so in a seaman's survivor's general
maritime law wrongful death claim.
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course, arguably inconsistent with the spirit, if not the holding, of
Gaudet and Moragne, and scholars have criticized it." Moreover,
the Supreme Court has twice refused to extend the holding of
Miles in Atlantic Sounding Co. v. Townsend76 and Yamaha Motor
Corp. v. Calhoun.77 Indeed, in Calhoun, the Court held that where
the decedent was a non-seafarer killed in territorial waters, his
survivors could use state law to recover for loss of society damages

78in a maritime wrongful death case.
However, despite the scholarly criticism of Miles and the

Court's own subsequent failure to extend the holding of Miles,
some lower courts have relied upon Miles, Tallentire, and
Higginbotham to limit recovery of nonpecuniary damages in
maritime cases that do not fall under those holdings.

For instance, in Scarborough v. Clemco Industries, the Fifth
Circuit said that loss of society damages were not recoverable in
any wrongful death action involving a seaman, even when the
claim was against a third party who was not the decedent seaman's
employer or the owner of the vessel on which he or she was
killed.79 Thus, the Fifth Circuit extended the holding of Miles to
claims (against third-party tortfeasors) that were not at issue in
Miles and that are not implicated in either the Jones Act or
DOHSA.

In Tucker v. Fearn, a panel of the Eleventh Circuit, again
relying upon Miles, held that the father of a minor killed in a
sailboat accident in Alabama's territorial waters could not recover
loss of society damages under the general maritime law.80 By
applying Miles to a case that did not involve a seaman or the Jones
Act, the court applied the decision beyond its holding to deny
recovery.

In Doyle v. Graske, the court relied heavily on DOHSA in
holding that general maritime law does not allow loss of
consortium recovery for the spouse of a non-seafarer (a non-
seaman or non-longshore worker) injured, as opposed to killed, on

75. See John R. Brown, Admiralty Judges: Flotsam on the Sea of Maritime
Law?, 24 J. MAR. L. & COM. 249 (1993); Robert Force, The Curse of Miles v.
Apex Marine Corp.: The Mischief of Seeking "Unformity" and "Legislative
Intent" in Maritime Personal Injury Cases, 55 LA. L. REv. 745 (1995).

76. 129 S. Ct. 2561 (2009) (recognizing a right to recover punitive damages
in case alleging the arbitrary and willful failure to pay maintenance and cure).

77. 516 U.S. 199 (1995) (allowing the survivors of a non-seafarer killed in
territorial waters to rely on state law to seek recovery of loss of society
damages).

78. Id. at 202.
79. 391 F.3d 660 (5th Cir. 2004).
80. 333 F.3d 1216 (11th Cir. 2003).
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the high seas.8 1 Here the court relied upon a wrongful death statute
to limit recovery in a personal injury case that did not involve
wrongful death. That is, the court extended DOHSA's no-loss-of-
society rule to bar recovery for loss of consortium where no death
had occurred.82 In Guevara v. Maritime Overseas Corp.,83 the
court relied on Miles to deny recovery of punitive damages in a
case involving the alleged arbitrary failure to pay maintenance and
cure, which was not at issue in Miles. In doing so, the court clearly
extended the recovery-limiting holding of Miles beyond the
wrongful death context to a traditional maritime law claim.
Notably, in what might be read as a signal to all courts that
consider pushing Miles beyond its holding, the Supreme Court
abrogated the holding of Guevara in Townsend.84

Lower courts have disagreed on whether to extend Miles
beyond its holding. Some, in the spirit of a lower federal court
applying U.S. Supreme Court jurisprudence but going no further to
"make law," have refused to extend Miles beyond its legislative
base and its holding. 8 But the fact that some courts have not
extended Miles beyond its holding and some have done so results
in inconsistency (there we are again-back to inconsistency).
Perhaps even more importantly, the fact that courts have extended
Miles increases the number of cases in which the law fails to
recognize the reality of injury and loss and in doing so either
totally fails to compensate for loss or, at best, undercompensates.
The extension of limited liability and undercompensation expands
the general climate of limited liability in maritime tort cases and
hence maritime disasters. It extends limitations on recovery
beyond the express reach of the Jones Act and DOHSA, and it
does so in reliance on the failure of those two statutes to allow

81. 579 F.3d 898 (8th Cir. 2009) (involving a boat passenger and spouse
who brought action in admiralty for personal injuries and loss of consortium
damages sustained in a boating accident off the coast of Grand Cayman Island
when the steering linkage disengaged); see also Chan v. Soc'y Expeditions, Inc.,
39 F.3d 1398 (9th Cir. 1994).

82. See Doyle, 579 F.3d at 907.
83. 59 F.3d 1496 (5th Cir. 1995).
84. Atl. Sounding Co. v. Townsend, 129 S. Ct. 2561 (2009) (allowing

punitive damages).
85. See Kahumoku v. Titan Mar., LLC, 486 F. Supp. 2d 1144 (D. Haw.

2007) (law entitles LHWCA worker to recover punitive damages in maritime
tort case); Clark v. W&M Kraft, Inc., No. 1:05-CV-00725, 2007 WL 120136
(S.D. Ohio Jan. 10, 2007) (loss of consortium recovery claim available for
seaman's spouse and son against third party); In re Consol. Coal Co., 228 F.
Supp. 2d 764 (N.D.W. Va. 2001) (loss of consortium recovery available for
seaman's spouse against third party); Rebardi v. Crewboats, Inc., 906 So. 2d 455
(La. Ct. App. 2005) (punitive damages available).
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recovery of nonpecuniary damages. The extensions of limited
liability increase the possibility of underdeterrence and, as
described more fully below, the potential for increased and
inefficient risk taking. Amending the Jones Act (actually FELA)
and DOHSA to allow recovery for loss of care, comfort, and
companionship would go a long way toward solving the problem
because the amendments would do away with the language upon
which courts have relied to limit recovery for bona fide damages
(for what most courts would consider nonpecuniary damages) and
thereby effectively increases risk.

IV. SURVIVAL ACTION: PRE-DEATH PAIN AND SUFFERING

Additionally, shifting from the wrongful death claim to the
survival action claim, the Supreme Court in a case that did not
involve a seaman, Dooley v. Korean Air Lines Co.,86 relied upon
DOHSA and refused to allow recovery of pre-death pain and
suffering as part of a survival action claim where death occurred
on the high seas. Concomitantly, the law does allow the Jones Act
seaman's survivors to recover for pre-death pain and suffering.87

So, we are faced with another glaring example of inconsistency.
Although Dooley does not apply to seaman survival actions, in any
case covered by Dooley, involving a death caused by events on the
high seas, no matter how much the decedent may have suffered
before his death, those damages are not recoverable. DOHSA does
not expressly deal with maritime survival actions, but only
wrongful death actions. To rely upon DOHSA to limit recovery in
an action to which it does not apply causes further
undercompensation, underdeterrence, and resulting increased risk.
To remedy this situation, Congress should amend the law not only
to make loss of society damages recoverable, as suggested above,
but also to makeepre-death pain and suffering available in maritime
survival actions."

86. 524 U.S. 116 (1998).
87. See David W. Robertson & Michael F. Sturley, Recent Developments in

Admiralty and Maritime Law at the National Level and in the Fifth and Eleventh
Circuits, 32 TuL. MAR. L.J. 493 (2008). That the survivors of a Jones Act
seaman suing in negligence can recover for pre-death pain and suffering, but
survivors of other decedents cannot, is yet another example of inconsistency in
maritime wrongful death and personal injury law.

88. H.R. 5503 did so and S. 3463 proposed to do so but, as the reader
knows, the Senate has not acted on that bill.
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V. UNDERCOMPENSATION LEADS TO UNDERDETERRENCE AND
INCREASED RISK

Throughout this Article I have said that if tort law
undercompensates injured victims or their survivors then that
undercompensation will lead to increased risk. Here I will explain
the theoretical underpinnings of those statements, all of which are
based on simple economics and common sense. Critically, in terms
of holding people and industry accountable, if the law
undercompensates, it will by definition underdeter, which will lead
to lower than optimal investments in safety. Lower investments in
safety and accident avoidance lead to increased risk. This is true
because when deciding what to do and how to do it, the rational
economic actor will consider the costs of its activities. To the
extent that a person does not have to pay a cost, he is much less
likely to take that unpaid cost into account when deciding what to
do and how to do it. As Judge Guido Calabresi so ably noted many
years ago in The Costs of Accidents: A Legal and Economic
Analysis, 89 one of the costs economic actors must consider is the
cost of accidents. The costs of accidents are just as real and
important as the costs of goods themselves, such as the costs of
raw materials and the costs of labor. The critical importance of
encouraging actors to take account of accident costs is also at the
heart of Judge Richard Posner's important law and economics
scholarship and jurisprudence on negligence. 90 This truism about
taking account of accident costs is the crux of Judge Learned
Hand's famous negligence formula that provides that one is
negligent if the burden or cost of avoiding a loss is less than the
probability of the loss occurring multiplied by the anticipated
magnitude (or value) of the loss, if the loss arises and the actor
fails to incur the burden, i.e., the costs of accident avoidance. Put
algebraically, per Judge Hand, one is negligent if B < P x L and the
actor does not avoid the loss by making the investment in safety.
Interestingly, Judge Hand originally articulated his famous and
influential negligence formula in a maritime tort case.9' Basically
the notion of tort law forcing actors to internalize the costs of their
actions when determining what to do and how to do it is the core of
all law and economics jurisprudence and scholarship on torts.

89. GuIDo CALABRESI, THE COSTS OF ACCIDENTS: A LEGAL AND
ECONOMIC ANALYSIS (1970).

90. See, e.g., Richard A. Posner, A Theory of Negligence, 1 J. LEGAL STUD.
29 (1972).

91. United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).
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If a person does not take account of the costs of accidents when
deciding what to do and how to do it, he will underinvest in safety.
Of course, compensatory damages are based in corrective justice
and are designed to make the plaintiff whole-to put him in the
position he would have been in if the wrong had never occurred.
Professor Douglas Laycock has called it the "plaintiffs rightful
position." 92 The idea of compensatory damages, in and of
themselves, might seem irrelevant to optimal economic behavior.
However, compensatory damages also play another role in the
regulation of American tort law because tort law not only
compensates, but also deters unsafe conduct. And compensatory
damages play a critical role in deterrence. The threat of paying
compensatory damages in tort cases forces people to consider the
costs of accidents when making decisions about engaging in
behavior that might pose risk to others. As I have written
previously in this law review:

In addition to forcing actors to pay some accident costs,
compensation performs a second efficiency related
function. The tort system operates as a data bank providing
actors access to information on the number of accidents
that do occur, the damages that accident victims suffer, and
the dollar value of those damages. In this regard the "fault"
system facilitates actors' ex ante [beforehand] calculations
by providing them with the data they need to calculate the
value of the damages that their activities impose on others.
Given a large number of similarly situated actors, over time
damages paid might be expected to somewhat equal the
actual value ex ante of an activity's accident costs ... . But
in order for our current system to operate most effectively,
some real relationship must exist between the accident
costs society wants the actor to consider beforehand and the
damages we force the actor to pay after the fact. The
damages we award to compensate plaintiffs in personal
injury cases and the categories of accident costs we want
actors to consider ex ante should highly correlate. If actual
damages awarded in tort suits do not reflect the costs we
want actors to consider ex ante, but the system relies upon
those actual awards as a "definition" of accident costs, then
the system will not optimally deter. If the damages awarded
in tort suits are less than the total costs we want actors to
discount ex ante, we are encouraging people to consider
less than all of the costs of that activity and to overengage

92. DOUGLAS LAYCOCK, MODERN AMERICAN REMEDIES 15 (1st ed. 1985).
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in it. Likewise, if we overcompensate accident victims we
are encouraging actors to underengage in the activity.9 3

To reiterate, to the extent tort law does not adequately
compensate victims, it underdeters risky conduct and contributes to
a more dangerous world than people have a right to expect. And in
the maritime setting the law undercompensates because it does not
compensate victims for loss of society in cases involving the death
of seamen and others on the high seas (other than commercial
aviation disasters) and because courts have extended those no-
recovery rules to other maritime contexts. The failure to
compensate for loss of society in Jones Act and DOHSA cases is a
germ that infects the entire deterrence scheme of maritime
wrongful death and personal injury law. When extended to cases
that are not expressly governed by those statutes, it is a germ that
threatens to become a plague, a plague causing inefficiently high
levels of personal injury, death, and concomitant property loss;
economic damages; and environmental devastation. Maritime
disasters and oil spills that cause injury and death also cause
damage to property, the economy, and the environment. Those
damages devastate lifestyles, culture, and even global well being.
They harm everyone.

Moreover, there is evidence that environmental disasters can
have devastating mental health effects. 94 In natural disasters the
effects typically subside within two years, 95 but technological
disasters resulting from breakdowns by humans "consistently have
social, cultural, and psychological effects that are both more severe
and longer-lasting." The effects are particularly acute where the
disaster impacts renewable resource communities like fisheries.9 7

These effects manifested themselves in the Prince William Sound
community in the wake of the Exxon Valdez spill by causing
chronic feelings of helplessness, betrayal, and anger; high rates of
anxiety, depression, and post-traumatic stress; increased health
care demands; increased crime rates; and more.98 These injuries

93. Thomas C. Galligan, Jr., Augmented Awards: The Efficient Evolution of
Punitive Damages, 51 LA. L. REv. 3, 25-29 (1990) (footnotes omitted).

94. See Brief Amici Curiae of Sociologists, Psychologists, and Law and
Economics Scholars in Support of Respondents, Exxon Shipping Co. v. Baker,
554 U.S. 471 (2008) (No. 07-219), 2008 WL 275482 at *8 [hereinafter Amici
Briefj.

95. Id. (citing Catalina M. Arata et al., Coping with Technological Disaster:
An Application of the Conservation ofResources Model to the Exxon Valdez Oil
Spill, 13 J. TRAUMATIC STRESS 23, 24 (2000)).

96. Id.
97. Id. at *9.
98. Id. at*13-18.
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were very real, and absent some compensation or device to force
actors to consider them when deciding what to do and how to do it
(i.e., some device to hold them accountable), they will not be
forced to do so, tending toward underdeterrence and increased risk.

Although OPA 90 provides liability for removal costs, property
damage, economic loss, and more, it does not cure the problem of
undercompensation and underdeterrence in maritime personal
injury and wrongful death cases because it does not apply to
maritime personal injury and wrongful death cases. The
undercompensation resulting from the current state of maritime
personal injury and wrongful death law and the serious emotional
harm that can result from a maritime, environmental disaster is not
only unfair and inconsistent but also will potentially lead to
increased risk. These economic realities are exacerbated in the
maritime setting by the existence of the 1851 Ship Owner's
Limitation of Liability Act.

VI. LIMITATION OF LIABILITY

The Limitation of Liability Act99 applies to these events.
Originally passed in 1851 to encourage investment in maritime
shipping and commerce, the Act allows a vessel owner (and some
others) to limit liability to the post-voyage value of the vessel if the
liability is incurred without the privity or knowledge of the
owner. 00 And the owner is entitled to retain any hull insurance.10o
One may justifiably wonder whether an act passed at a time before
the modem development of the corporate form (and other liability
limiting devices) and the evolution of bankruptcy law is still
salient; however, limitation is still extant as a matter of maritime
law. The vessel owner creates a fund equal to the post-accident
value of the ship (not including the hull insurance). The claimants
then share in the fund in proportion to the value of their claims.
Personal injury and wrongful death claimants share with other
claimants, but if the vessel is a seagoing vessel and the fund is not
adequate to provide the personal injury and wrongful death
claimants with recovery equal to at least $420 times the gross
tonnage of the vessel, the owner must provide the difference, up to
$420 per ton, but no more.102 Transocean, Ltd., the owner of the
Deepwater Horizon, has petitioned to limit its liability, and the

99. 46 U.S.C. §§ 30501-30512 (2006).
100. Id. §§ 30505(a)(), 30506(e).
101. Place v. Norwich & N.Y. Transp. Co., 118 U.S. 468 (1886).
102. 46 U.S.C. § 30506(b) (2006).
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estimated value of the fund is $27 million.1 03 A full discussion of
the wisdom of limitation and its potential repeal or amendment is
beyond the scope of this Article; however, here it is important to
note that the possible existence of the right to limit liability, absent
privity or knowledge, increases the risk of undercompensation and
concomitant underdeterrence in maritime tort law.'0

VII. MARITIME PUNITIVE DAMAGES

The undercompensation and underdeterrence resulting from the
dated, inconsistent no-recovery rules described above and the
Limitation of Liability Act might be alleviated by the availability
of punitive damages. However, the U.S. Supreme Court decision in
Baker 0 5 provided that punitive damages in many maritime tort
cases are limited to, or capped by, a 1:1 ratio between the punitive
damages awarded and the compensatory damages awarded. This
decision might thwart the efficient imposition of punitive damages
in maritime tort cases.

103. Mark Long & Angel Gonzalez, Transocean Seeks Limit on Liability,
WALL ST. J., May 13, 2010, at A5, available at http://online.wsj.com/article/
SBl0001424052748704635204575241852606380696.html.

104. One may question whether limitation, even if other nations recognize
the right to limit, is still sound policy. One may also ask why, if the purpose of
the Act is to protect American shipping, the law is still necessary in a world
where fewer and fewer seagoing vessels are American registered vessels.
Finally, one may argue that there may be some basis for limitation of cargo
claims where the risk of loss and the fact of limitation may figure in the bargain
the shipper and carrier strike. That argument is substantially weaker in the case
of the personal injury or wrongful death victim-particularly where the injuring
vessel is a third party tortfeasor, i.e., the defendant has no contractual agreement
or relationship with the injured or killed victims.

OPA 90 has its own liability limitation scheme, and the applicable limit on
liability for a responsible party, absent gross negligence, is $75,000,000. 33
U.S.C. § 2704 (2006). Although the Supreme Court has not considered the
matter, lower federal courts have held that the OPA 90 supersedes the limitation
act on OPA 90 claims. See, e.g., In re S. Scrap Material Co., 541 F.3d 584, 595
(5th Cir. 2008) (dicta); In re Metlife Capital Corp., 132 F.3d 818 (1st Cir. 1997);
Gabarick v. Lauren Mar. (Am.), Inc., 623 F. Supp. 2d 741 (E.D. La. 2009).

But, as noted, OPA 90 does not apply to personal injury or wrongful death.
Thus the Limitation of Liability Act is applicable in a maritime disaster to allow
a vessel owner to limit its liability for personal injury and wrongful death
claims. Clearly, this liability-limiting device can lead to drastic
undercompensation to the victims of maritime disasters. Repealing the relevant
portions of the Limitation of Liability Act would, of course, cure the problem of
undercompensation and underdeterrence in general. Again, as noted, H.R. 5503
repealed the relevant portions of the Limitation of Liability Act. Senator
Schumer's proposed bill, S. 3478, would also have done so, but the Senate has
not acted.

105. Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008).
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Punitive damages are damages in addition to compensation that
are designed to punish and deter. They are only awarded where the
plaintiff has proven fault, compensatory damages are awarded, and
the plaintiff proves that the defendant's conduct was worse than
negligent, i.e., it was intentional, willful, wanton, or reckless.

So how could punitive damages potentially alleviate the
underdeterrence caused by undercompensatory damage awards?

It is common ground among legal scholars and economists
that inefficient behavior will not be deterred unless actors
are forced to internalize all of the costs associated with
their activities. Although adequate deterrence may
generally be achieved through an award of compensatory
damages, an award of punitive damages may be necessary
to achieve complete deterrence in cases in which
compensatory damages fail to fully account for the costs of
a tortfeasor's actions.?o0

The U.S. Supreme Court has twice in the last three years held
that punitive damages are recoverable under general maritime
law.' 7 After these two decisions, punitive damages are available in
seamen-related cases, given the holding in Townsend that a seaman
may recover punitive damages under the general maritime law
arising out of the arbitrary and willful failure to pay maintenance
and cure. Punitive damages have not been traditionally recoverable
in DOHSA cases. The scope of the seaman's right to recover
punitive damages and their availability under DOHSA will now be
the subject of future argument and litigation. Notably, however, the
potential absence of punitive damages in cases involving deaths for
which no recovery of loss of society or pre-death pain and
suffering, or neither, is available may inadequately deter those who
engage in activities that may cause injury or loss of life because it
can result in an undervaluing of human life and tragic ramifications
when it is lost.'0 8

Additionally, as noted, although holding punitive damages are
recoverable in maritime tort suits, the Court in Baker limited the
amount of punitive damages recoverable in many maritime cases
to a 1:1 ratio between the punitive damages awarded and the
compensatory damages awarded.109 Justice Stevens was among the

106. Amici Brief, supra note 94, at *2.
107. See, e.g., Atl. Sounding Co. v. Townsend, 129 S. Ct. 2561 (2009);

Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008).
108. See Galligan, supra note 93.
109. Baker, 554 U.S. at 476.
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dissenters, and one of the reasons for his disagreement with the
majority was that maritime law was undercompensatory. 110

The majority noted that studies did not indicate a "marked
increase" in the frequency of punitive damages over recent
years."' It also noted that the dollars awarded had not grown over
time in real terms.112 And the Court pointed out that the mean ratio
of punitive damages to compensatory damages in the cases studied
was less than 1:1. 13 But the Court was apparently concerned with
the potential unpredictable "spread" between high and low punitive
awards, and it was that concern that prompted the decision to
generally limit the ratio of punitives to compensatories to 1:1.114
The Court apparently concluded that the data concerning the range
or spread raised questions about notice, fairness, and consistency.

The holding in Baker is actually relatively narrow. It does not
stand for the proposition that punitive damages in maritime tort
cases are always limited to a 1:1 ratio between punitive and
compensatory damages. Critically, the Court pointed out that the
case before it involved conduct that was worse than negligent but
not malicious." 5 It also noted that the activity was "profitless" to the
tortfeasor.116 Therefore, the decision and the capping ratio should
not apply to cases involving higher levels of blameworthiness
(malice) or "strategic financial wrongdoing."" 7

Whatever one might argue about cases to which the Baker 1:1
ratio should or should not apply, I am concerned that most lower
court judges deciding admiralty cases will apply the ratio to these
cases due to a concern about being overruled. If they do, the ratio
cap will then deprive a judge or jury of the traditionally available
ability to tailor a punitive award, within constitutional due process
limits,' to the particular facts of the case, including the level of
blameworthiness, the harm suffered, the harm threatened, the
profitability of the activity, and other relevant factors. Indeed one
wonders if the 1:1 ratio aspect of Baker would have been decided
the same way if another maritime environmental disaster had
occurred before the decision. But we will never know."l 9

110. See id. at 521 (Stevens, J., dissenting in part).
111. Id. at 498 (majority opinion).
112. Id. at 497.
113. Id. at 498.
114. Id. at 499.
115. Id. at 510-11.
116. Id. at 511.
117. Id. at 510 n.24.
118. See BMW of N. Am., Inc. v. Gore, 517 U.S. 559 (1996).
119. Senator Whitehouse's proposed bill, S. 3345, would have restored the

traditional ability to tailor a punitive award to the facts of the case by providing:
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VIII. CONCLUSION

The Deepwater Horizon disaster in the Gulf and the deaths of
the 11 workers killed in the explosion have forced American
maritime law to face up to a sad, unjust, outdated, inconsistent, and
dangerous truth: Recovery in maritime personal injury and
wrongful death cases is undercompensatory. The failure to allow
recovery of loss of society damages in seaman and high seas
maritime wrongful death cases (other than commercial aviation
disasters) is unjust, dated, inconsistent, and out of alignment with
current values. The rules are outdated because the majority
American rule today is that loss of society damages are recoverable
in a wrongful death case.

The Jones Act and DOHSA rules are inconsistent because what
survivors recover depends more on where their loved one died than
on the substantive aspects of the case. The survivors of an oil field
worker killed on land as a result of a tort are much more likely
under the majority rule to recover loss of society damages than the
survivors of an oil field worker killed on a rig on the high seas,
who will be denied that recovery. The survivors of an oil field

"[I]n a civil action for damages arising out of a maritime tort, punitive damages
may be assessed without reference to the amount of compensatory damages
assessed in the action." S. 3345, 111th Cong. (2010). The effect of the proposed
amendment would have been to increase the deterrent impact of punitive
damage awards in maritime cases. But, the Senate did not act.

Although the Supreme Court has never considered the issue, several courts
have held that punitive damages are not available under OPA 90. See, e.g., S.
Port Marine, LLC v. Gulf Oil Ltd. P'ship, 234 F.3d 58 (1st Cir. 2000); Clausen
v. MIV NEW CARISSA, 171 F. Supp. 2d 1127 (D. Or. 2001); see also JAMES P.
ROY ET AL., BP DEEPWATER HORIzoN GULF OF MEXICO OIL POLLUTION
DISASTER, PRELIMINARY ANALYSIS: LAW, DAMAGES, AND PROCEDURE (2010),
available at http://www.justice.org/cps/rde/xbcr/justice/JPR_-_BP_-_Prelim
Analysis.pdf. Those courts state that OPA 90 preempts maritime law, and
therefore punitive damages are not available in a case involving maritime law
and OPA 90. Interestingly, OPA 90 actually provides that it does not affect
admiralty or maritime law. 33 U.S.C. § 2751(e) (2006). Moreover, OPA 90 does
not provide that punitive damages are not recoverable; it is merely silent on the
subject. And two of the cases, South Port Marine and Clausen, were decided
before the Supreme Court's affirmation of the right to recover punitive damages
in Townsend and Baker. Indeed in Baker, the Court refused to find that the
Clean Water Act, 33 U.S.C. §§ 1251-1387 (2006 & Supp. 2009), which was
silent on the subject of punitive damages, precluded the recovery of punitive
damages under maritime law. Baker, 554 U.S. at 489. Finally, OPA 90 does not,
as noted, apply to personal injury and wrongful death claims. Consequently, any
preemptive effect OPA 90 might have on punitive damages in personal injury
and wrongful death cases would seem to be limited and South Port and Clausen
merit reexamination.
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worker killed on a stationary platform are more likely, through the
application of state law, to recover loss of society damages than the
survivors of an oil field worker killed on a rig on the high seas,
who will be denied that recovery. The survivors of someone killed
in territorial waters (particularly a nonseafarer) are more likely to
recover loss of society damages under either state law or maritime
law than the survivors of anyone killed on the high seas. And
finally, the survivors of someone killed in a commercial aviation
disaster on the high seas will recover loss of society damages
whereas the survivors of anyone else killed on the high seas will
not. That is not justice; it is nonsensical legal tyranny.

The recovery-denying rules not only fail to compensate but
also inevitably lead to underdeterrence and increased risk because
economic actors do not have to take those risks into account in
deciding what to do and how to do it. Aggravating matters, some
courts have extended the Jones Act and DOHSA no-recovery-for-
loss-of-society-damages rules beyond the contexts in which they
arose. These extensions exacerbate the problems because they
increase the numbers of cases in which plaintiffs are
undercompensated. This, in turn, increases the cases in which
maritime actors need not take account of the full accident costs
their activities create when deciding what to do and how to do it. In
turn, the climate of liability limitation has grown and so has the
risk of resulting injury and death. The solution is simple-amend
the Jones Act and DOHSA. This risky state of affairs is aggravated
by the 1851 Ship Owner's Limitation of Liability Act, and the
potential positive effect of punitive damages is limited by the 1:1
punitive damages to compensatory damages rule of Baker. As
noted, amendment and reform are both possible and necessary.

In conclusion, the disaster in the Gulf of Mexico spurs a tragic
but necessary opportunity for our nation to reconsider our law and
to make it just. Congress should act to repair this unjust, outdated,
inconsistent, and dangerous state of legal affairs, and lawyers,
judges, and concerned citizens should take up the call and
convince our federal legislators to do just that.
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