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the exception of aggravated battery, simple rape, and under certain
circumstances manslaughter, all of the 305(B) offenses require
minimum terms of incarceration ranging from 1 to 15 years in
length. A youth who is transferred via judicial waiver under article
857 faces the same mandatory minimum sentences as one
transferred under legislative or prosecutorial waiver except a youth
who is 14 years old at the time of the offense may not be
incarcerated beyond his or her 31st birthday.”® As a result, most
transferred juveniles are subject to the same mandatory minimum
sentencing laws as adults.

The two primary goals of mandatory minimum sentencing are
crime deterrence and the incapacitation of serious offenders.”
However, harsh sentencing laws are not an effective deterrent for
juvenile crime because juveniles tend to act impulsively and not
think about the long-term consequences of their actions when

. . . . p) . g
engaging in delinquent behavior.”” In fact, research indicates
transferred youth in general are more likely to recidivate more
quickly, more often, and for more serious crimes than non-
transferred youth, even when controlling for factors such as age,
waiver offense, and prior record.””> With regard to incapacitation, in
many individual cases mandatory minimum sentencing does
indeed result in some extended period of incapacitation for waived
youth convicted of one of these offenses.”® However, the
immediate benefit of whatever incapacitation results is probably
outweighed by the increased likelihood of recidivism of youth

involving the production or manufacturing of cocaine-based substances, id. §
40:967(B)(4).

90. LA. CHILD. CODE ANN. art. 857(B) (Supp. 2010). Since a youth who is
arrested at 14 can spend up to the next 17 years in prison until his 31st birthday,
all of the mandatory minimum sentences are applicable to judicially waived 14
year olds except for the life without parole sentence called for by first and
second degree murder, aggravated rape, and aggravated kidnapping.

91. See Gary Lowenthal, Mandatory Sentencing Laws: Undermining the
Effectiveness of Determinate Sentencing Reform, 81 CALIF. L. REvV. 61, 65
(1993).

92. See Cathi J. Hunt, Juvenile Sentencing: Effects of Recent Punitive
Sentencing Legislation on Juvenile Offenders and a Proposal for Sentencing in
the Juvenile Court, 19 B.C. THIRD WORLD L.J. 621, 655-56 (1999).

93. See id. at 656.

94, Whether there is a net gain in incapacitation from our system of waiver
and sentencing is less clear since many waiver offenses are also subject to
mandatory minimums in juvenile court under Louisiana Children’s Code article
897.1. Also, the tendency of some judges to treat transferred juveniles more
leniently than their adult counterparts and the added pressure on juveniles to
plea down to a probation-eligible offense makes it difficult to predict the effects
of these policies on incapacitation in general. See Hunt, supra note 92, at 658.
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exiting the punitive adult system.”” What is clear under current
mandatory minimum sentencing policies is that the sentencing
judge does not have discretion to deviate from the statutory
minimum and give probation or a shorter jail sentence even when
the youth’s record, level of involvement in the offense, or
receptiveness to community-based services indicates such a course
of action would maintain public safety and be more cost effective.

C. The Law of Principals

The Louisiana Criminal Code recognizes only principals and
accessories after the fact as classifications for parties to a crime.”
In other words, Louisiana does not have a separate classification or
theory of criminal liability for accessories who participate at some
diminished level in the planning or execution of a crime.”’” Rather,
the term “principal” is broadly defined to encompass “[a]ll persons
concerned in the commission of a crime, whether present or absent,
and whether they directly commit the act constituting the offense,
aid and abet in its commission, or directly or indirectly counsel or
procure another to commit the crime.”® As a result, accomplices to
crimes in Louisiana are equally subject to the full range of charges
and penalties as the main actor in the crime no matter how minor a
role they play in the commission of the offense. For specific intent
crimes, the state still bears the burden of proving beyond a
reasonable doubt that the principal tg a crime acted with the
required level of intent or mens rea.”’ However, the Louisiana
Supreme Court held “under general principles of accessorial
liability, ‘all parties [to a crime] are guilty for deviations from the

95. See Bishop, supra note 6, at 154-55.

96. LA.REV. STAT. ANN. § 14:23 (2007).

97. Traditionally, common law states divided parties to a felony into the
following four categories in order to allow for different degrees of punishment:
(1) principals in the first degree; (2) principals in the second degree (aiders and
abettors present at the scene of the crime); (3) accessories before the fact; and
(4) accessories after the fact. However, the federal government and most states
statutorily eliminated these distinctions over the years, resulting in systems of
full accessorial liability similar to Louisiana’s in most jurisdictions. See Baruch
Weiss, What Were They Thinking? The Mental States of Aider and Abettor and
Causer Under Federal Law, 70 FORDHAM L. REV. 1341, 1357 (2002); see also
Joshua Dressler, Reassessing the Theoretical Underpinnings of Accomplice
Liability: New Solutions to an Old Problem, 37 HASTINGS L.J. 91, 96-98
(1985).

98. LA.REV. STAT. ANN. § 14:24 (2007).

99. State v. Tate, 851 So. 2d 921, 930 (La. 2003) (“[S]o long as the State
sufficiently proves that the defendant is a principal and that he possessed the
requisite specific intent, a conviction for first degree murder will be upheld.”).
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common plan whxch are the foreseeable consequences of carrying
out the plan.””'% As a result, the felony murder provision
contained within Louisiana’s definition of second degree murder,
which carries a mandatory sentence of life without the possibility
of parole, applies to codefendants even when the action that
resulted in death was another’s deviation from the common plan.'"!

Although Louisiana-specific data is unavailable, the
disproportionate effects of the law of principals on transferred
juveniles, particularly in the case of mandatory waiver, is clear
because of the pronounced tendency of juveniles to offend in
groups _rather than as lone individuals at a much higher rate than
adults.'® As one expert on the topic explains, “[t]he group context
of most juvenile offending is not simply one characteristic of youth
crime, it is an essential feature of the juvenile offender and a
major distinction between juvenile and adult offending.” 3 This
tendency toward juvenile group offending is consistent with
Roper’s description of adolescents as being categorically more
impulsive, short-sighted, and susceptible to peer pressure than
adults. Accordingly, the law of principals exposes a comparatively
larger percentage of youth with very little involvement in a crime
to harsh and often mandatory consequences of the law such as
waiver and minimum periods of incarceration. In this context, it is
difficult to justify an equal distribution of liability and punishment
between certain juveniles who are the least culpable party to a
crime by nature of their limited involvement and understanding
and adult codefendants with primarily roles in the planning and
carrying out the offense.

Such a result does not comport with even the most punitive
concepts of justice, such as those based on retribution. Retributive
justice focuses on the moral imperative to hold offenders
accountable for their actions rather than on more pragmatic
justifications for punishment.’ 104" As such, it is frequently used to
counter the policy arguments of ]uvemle justice reformers

100. State v. Smith, 748 So. 2d 1139, 1143 (La. 1999) (alteration in original)
(citation omitted) (quoting 2 WAYNE R. LAFAVE & AUSTIN W. SCOTT,
SUBSTANTIVE CRIMINAL LAW § 7.5, at 211-12 (1986)).

101. See id.

102. See FRANKLIN E. ZIMRING, AMERICAN JUVENILE JUSTICE 90 (2005).

103. Id

104. Joseph F. Yeckel, Violent Juvenile Offenders: Rethinking Federal
Intervention in Juvenile Justice, 51 WASH. U. J. URB. & CONTEMP. L. 331, 351
(1997).
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advocating for restrictions on the use of waiver.'”” However, a
central tenet of retributive justice is the punishment must “fit the
crime: ‘Its degree must be proportionate to the seriousness or
moral gravity of the offense.””™ Although individuals may
disagree with what constitutes a proper fit in any given case, the
basic principles of retributive justice require at a minimum persons
be punished “in proportion to their personal guilt and in proportion
to their personal involvement in the crime”'”” Yet, Louisiana’s
rules of liability and waiver expose a reluctant juvenile lookout of
limited intelligence with no prior record to the same consequences
as a seasoned adult criminal who plans, recruits, and ruthlessly
carries out the crime. When the law of principals, mandatory
waiver, and mandatory sentencing interact to result in the
punishing of such vastly unequal acts in an equall¥ harsh manner,
the interests of retributive justice are not served.'® Though this
criticism can apply to both juvenile and adult principals with minor
roles in serious offenses, the tendency of juveniles to offend in
groups combined with their diminished culpability, and heightened
vulnerability to peer pressure makes a retributive justification for
the law of principals all the more difficult in cases of juvenile
waiver.

On a more practical level, the law of principals simply adds
another level of rigidity to the waiver system, which needlessly
wastes resources by exposing youth to the negative effects of the
punitive and inflexible adult system without regard for their degree
of culpability or the likelihood of their rehabilitation within the
juvenile justice system. As noted previously, the general deterrent
effects of laws establishing harsh consequences for criminal
behavior is lost on juveniles because of their impulsivity and
inability to take into account long-term consequences. ° Certainly,
the law of principals facilitates the incapacitation of youth in so far

105. See Francis B. McCarthy, The Serious Offender and Juvenile Court
Reform: The Case for Prosecutorial Waiver of Juvenile Court Jurisdiction, 38
ST. Louis U. L.J. 629, 668 (1994).

106. See Andrew R. Strauss, Losing Sight of the Utilitarian Forest for the
Retributivist Trees: An Analysis of the Role of Public Opinion in a Utilitarian
Model of Punishment, 23 CARDOZO L. REV. 1549, 1559 (2002) (quoting Joel
Feinburg, The Classic Debate, in PHILOSOPHY OF LAW 728 (Joel Feinberg &
Jules Coleman eds., 6th ed. 2000)).

107. See Joshua Dressler, The Jurisprudence of Death by Another:
Accessories and Capital Punishment, 51 U.CoL0. L. REv. 17, 53 (1979).

108. See Dressler, supra note 97, at 115-21 (systematically refuting each of
the traditional nonutilitarian moral justifications for coequal accomplice
liability).

109. See Bishop, supra note 6, at 129.
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as it expands the potential for longer periods of incarceration. The
benefits of such specific deterrence, however, are likely
outweighed by the increase in recidivism rates that result when
low-level group offenders that could have been rehabilitated in the
juvenile justice system or simply would have aged out of crime are
released from the punitive adult system as lone offenders or, even

WOrse, as new ringleaders now capable of recruiting other youth to
offend.'"

D. Competency Protections

Juvenile defendants in Louisiana, whether in juvenile or
criminal court, enjoy the same due process protection as adult
defendants requiring they be mentally competent to stand trial.'!!
In order to safeguard this right for juveniles, Louisiana law
recognizes the need to take the science of adolescent development
into account when dealing with the issue of competency in
minors.'? Tt does so through the establishment in the Children’s
Code of enhanced requirements and procedures for determining
and restoring the mental capacity to proceed of juveniles and for
disposing of cases in which a juvenile is deemed irrestorably
incompetent.'’> Additionally, the Children’s Code contains a
special competency protection specifically relating to waiver. Once
a competency examination has been ordered, article 305(E) of the

110. See Joan McCord & Kevin P. Conway, Patterns of Juvenile
Delinquency and Co-Offending, in CRIME AND SOCIAL ORGANIZATION (Elin
Waring & David Weisburd eds., 2002).

111. See Dusky v. United States, 362 U.S. 402 (1960). The United States
Supreme Court has never explicitly extended competency protections to
juveniles. However, Louisiana statutorily grants juveniles “[a]ll rights
guaranteed to criminal defendants” under the state or federal constitution except
for the right to trial by jury. LA. CHILD. CODE ANN. art. 808 (2004).
Furthermore, the existence of a competency requirement for juveniles can be
confidently derived from the court’s general extension of other due process
protections to juveniles in delinquency proceedings. See In re Gault, 387 U.S. 1
(1967) (extending the right to notice, counsel, confrontation, and cross-
examination as well as the privilege against self-incrimination to defendants in
delinquency proceedings); see also In re Winship, 397 U.S. 358 (1970)
(requiring a guilt beyond a reasonable doubt standard in delinquency
proceedings); MCGOUGH & TRICHE, supra note 6, at 416 (arguing the rights
extended in Gault are “meaningless if the accused lacks the competence to
understand the nature of the charge, the range of penalties, and the possibilities
of a defense™).

112. See Thomas Grisso et al., Juveniles and Adults’ Competence as Trial
Defendants, 27 LAW & HUM. BEHAV. 33 (2002); see also MCGOUGH & TRICHE,
supra note 6, at 413—15.

113. See LA. CHILD. CODE ANN. arts. 832-38 (2004 & Supp. 2010).



2010] AN OPEN DOOR TO THE CRIMINAL COURTS 221

Children’s Code prohibits any “further steps to prosecute the
child” in adult court (except for the filing of a delinquency
petition) until counsel has been appointed and the court finds the
child has the mental capacity to proceed with the case.'

The Louisiana Legislature unanimously adopted this protection
in 2008 upon the recommendation of the Louisiana State Law
Institute for the expressed purpose of ensuring a halt to all action
related to waiver once a competency commission is ordered 1n
juvenile court and until the issue of competency is resolved.'
However, article 305(E) does not prevent the waiver of
incompetent youth in all instances since the district attorney may
waive a child by obtaining an indictment before the child is
arrested, appointed an attorney, given a meaningful opportunity to
consult with the attorney, or otherwxse has an opportunity to raise
competency in the juvenile court.''® As a result, article 305(E)’s
protection against the transfer of incompetent youth is incomplete.

Louisiana’s failure to prevent the waiver of incompetent
juveniles in some cases but not others is difficult to justify because
in all cases the benefits of waiving incompetent youth to adult
court are non-existent while the resulting harm to the youth can be
grave. Granting all potentially incompetent youth an opportunity to
have that determination made in juvenile court prior to waiver
would not create a loophole for avoiding waiver, result in the
release of violent youth, or lead to any greater delay of trial than if
the competency determination were made in adult court. First, the
venue for the competency proceedings should not affect the
ultimate outcome of the determination because the substantive

114. Id. art. 305(E)(1) (Supp. 2010) (“If a competency or sanity examination
is ordered, except for the filing of a delinquency petition, no further steps to
prosecute the child in a court exercising criminal jurisdiction shall occur until
(a) Counsel is appointed for the child and notified in accordance with Article
809; and (b) The court determines mental capacity to proceed in accordance
with Chapter 7 of Title VIIL™).

115. LA. SENATE, 2008 LEGISLATIVE SESSION HIGHLIGHTS 100 (2008),
available atr http://senate.legis.state.la.us/sessioninfo/2008/highlights/2008High
lights.pdf; see MCGOUGH & TRICHE, supra note 6, at 28.

116. See LA. CHILD. CODE ANN. art. 305(A)~(B). Furthermore, the district
attorney in at least one jurisdiction has interpreted article 305(E) as allowing the
return of an indictment while competency proceedings in juvenile court are
pending. Although the appellate court upheld the plain reading of the statute as
barring the state from seeking the indictment and dismissed the state’s
arguments related to prescription, the opinion has only persuasive value outside
of the Louisiana First Circuit Court of Appeal and does not prevent prosecutors
in other appellate jurisdictions from engaging in the same practice. See State ex
rel. T.C., 35 So. 3d 1088 (La. Ct. App. 1st 2010).
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legal standard for competency is the same for both juveniles and
adults regardless of the court.''’ Likewise, the same special
juvenile procedures for determining competency contained in the
Children’s Code must be used whether the youth remains in
juvenile court or is waived to criminal court. = As a result,
juveniles gain no strategic legal advantage from havmg
competency proceedings conducted in juvenile court.

Second, any fears that violent or dangerous youth are more
likely to be released into the community if competency is
determined in juvenile court are unfounded. Juvenile court judges
have the same authority to detain dangerous defendants pending
the completion of competency proceedings and trial as criminal
court judges.'"” As elected officials, juvenile court judges face the
same pressures and motlvatlons to detain dangerous codefendants
as their adult counterparts.' Addmonally, the fact that juvenile
delinquency proceedings involving crimes of violence are open to
the public in Louisiana makes release of a juvenile in a high profile
transfer case unlikely.'”' In the absence of evidence to the contrary,
there is no reason to believe requiring competency proceedings to
be held in juvenile court prior to waiver increases the risk of
dangerous individuals being released into the community.

117. Defendants in criminal court are deemed incompetent “when, as a result
of mental disease or defect, a defendant presently lacks the capacity to
understand the proceedings against him or to assist in his defense.” LA. CODE
CRIM. PROC. ANN. art. 641 (2003). The same legal standard applies to juveniles
in delinquency proceedings since the Children’s Code does not contain a
different standard and requires adherence to the Code of Criminal Procedure
when special procedures are not established in the Children’s Code. LA. CHILD.
CODE ANN. art. 803 (2004). However, the detailed requirements contained in the
Children’s Code for the content of competency commission reports provides
further guidance for judges of special factors to consider in determining if a
juvenile meets the Code of Criminal Procedure’s standard for mental incapacity
to proceed. See id. art. 837 (Supp. 2010).

118. LA. CODE CRIM. PROC. ANN. art. 644.1 (Supp. 2010).

119. LA. CHILD. CODE ANN. arts. 819-30 (2004 & Supp. 2010); ¢f. LA. CODE
CRIM. PROC. ANN. arts. 311-47 (2003 & Supp. 2010).

120. In fact, only the four largest parishes in Louisiana (Caddo, Orleans,
Jefferson, and East Baton Rouge) have specialized juvenile courts and therefore
separate Juvemle court judges. In all other judicial districts, the same judges
from district, parish, or city courts exercise juvenile court Jurlsdlctlon KATE
MITCHELL, THE LOUISIANA JUVENILE DEFENDER TRIAL PRACTICE MANUAL 30
(2007).

121. LA. CODE CRIM. PROC. ANN. art. 407 (2003) (“[T]he court shall allow
the proceedings to be open to the public when the alleged delinquent act
committed by the child would be considered a crime of violence as defined in
R.S. 14:2(B), or when the alleged delinquent act would be a second or
subsequent felony-grade adjudication.”).
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Finally, competency proceedings in juvenile court do not take
longer than the same proceedings in criminal court, and so raising
competency in juvenile court cannot be used as a dilatory tactic by
the defense for delaying trial. To begin with, the juvenile court is
only required to order a competency commission triggering a halt
to proceedings if it “has reasonable grounds to doubt the mental
capacity of the child to proceed. 122 This threshold is itself a check
on the frivolous raising of competency. If the competency
commission is ordered, however, the special competency
procedures that apply to minors in both juvenile and criminal court
contain strict timelines requiring the competency hearing to be
held within 45 days of the appointment of the competency
commission when the youth is detained and allow only one 15-day
extension of this timeline.'”> Once a youth is found competent by
the juvenile court, he or she can be transferred normally under any
of the types of waiver which apply to the case.'”* Under current
law, even a youth who is found to be incompetent and is not
restored by the time of his or her 21st birthday can be transferred
to adult court at that time.'> As a result, the only practical effect of
preventing waiver until a youth is determined competent is a delay
in the timing of the indictment or the bill of information and
therefore waiver, not a delay in trial or overall case processing
time. Operating under the same timelines applicable to waived
youth in criminal court, juvenile defendants cannot cause greater
delay by having their competency determined in juvenile court.

On the other hand, there are a number of philosophical and
practical objections to the current system in which youth with
genuine issues of competency may be irreversibly waived to adult
court without an opportunity for a competency determination in
Jjuvenile court. Most notably, it makes little sense to have criminal
court judges without particular expertise in juvenile issues and
possessing much less familiarity with the Children’s Code
procedures making decisions on an issue as complex as adolescent
competency in lieu of specialized juvenile court judges.'*® If the

122. LA. CHILD. CODE ANN. art. 833(A) (Supp. 2010).

123. Id. art. 836(A). The timeline for non-detained youth is 60 days with one
15-day extension allowed.

124. Id. art. 305(E).

125, Id. arts. 305(E)(2), 857(C).

126. See Feld, supra note 7, at 125-26 (discussing the general lack of
expertise of criminal court judges vis-a-vis juvenile court judges in handling
juvenile cases). Although only four parishes have specialized juvenile courts,
see supra note 120, they are the largest four parishes with the state’s most
populous urban centers, making it likely that the issue of differing levels of
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purpose of competency proceedings is to determine accurately a
juvenile’s level of competence and order the most effective
treatment and services for restoring incompetent youth, then
juvenile courts are logically better equipped to achieve that goal.

Another drawback of the current system with potential for
irreversible harm is the place of detention for incompetent youth
who are waived to criminal court. Once an incompetent juvenile’s
case is transferred to adult cqurt, the juvenile i1s also physically
transferred to an adult jail.'"”’ As referenced in this Article’s
introduction, incarcerating children with adults can have serlous
negative psychologlcal and physical consequences for the youth.'*®
In addition to the general concerns associated with incarcerating
juveniles in adult jails, however, Louisiana’s system for assessing
and restoring the competency of adults presents particular cause
for worry.

Although Children’s Code procedures are used in the initial
determination of competency for waived youth, normal adult
procedures are used once a waived juvenile is found incompetent
for the provision of restoration serv1ces and disposition of the case
if the youth is not restorable.'” The problem is the Code of
Criminal Procedure allows only one option for individuals who are
found incompetent, considered likely to commit crimes of
violence, and are not restorable in a short period: commitment to
the Feliciana Forensic Facility."*® For an incompetent juvenile, this
can mean languishing in the adult jail without any access to mental
health or competency restoration services for extended periods of
time."*' On the other hand, an incompetent youth who remains

expertise and familiarity with juvenile issues and procedures will apply to a
significant percentage of juvenile waiver cases where competency is an issue.

127. LA. CHILD. CODE ANN. arts. 306, 864(B) (2004).

128. See CAMPAIGN FOR YOUTH JUSTICE, supra note 2.

129. LA. CoODE CRIM. PROC. ANN. art. 644.1(B) (Supp. 2010).

130. Id. art. 648(A)2)(a) (“If the person is charged with a felony or a
misdemeanor classified as an offense against the person and considered by the
court to be likely to commit crimes of violence, and if the court determines that
his mental capacity is likely to be restored within ninety days as a result of
treatment, the court may order immediate jail-based treatment by the
Department of Health and Hospitals not to exceed ninety days; otherwise, if his
capacity cannot be restored within ninety days and inpatient treatment is
recommended, the court shall commit the defendant to the Feliciana Forensic
Facility.”).

131. A lawsuit filed by a disability rights organization alleges the average
wait time for an incompetent inmate to be transferred to the facility is over six
months, with one inmate waiting more than two years for a slot to open. See
Laura Maggi, Defendants Wait Too Long for Pretrial Care, Lawsuit Says,
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under juvenile court jurisdiction has access to a number of
treatment and dispositional options under the Children’s Code.!*
In other words, criminal courts do not have nearly the same
resources or legal options available to juvenile courts for restoring
competency and dealing with irrestorable youth. As a result,
allowing the waiver of incompetent youth may result in a greater
delay until trial because adult courts are not as effective at restoring
youth to competency. For these reasons, the current system in which
incompetent juveniles can be irreversibly waived without a
competency hearing in juvenile court can lead to inefficient and
inaccurate results that may actually delay trial and burdens an
already strained adult system in addition to harming the youth.

IIT. RECOMMENDATIONS FOR POTENTIAL SOLUTIONS
The following Section contains a non-exhaustive list of

recommendations for potential modifications to the Louisiana
waiver system that could ameliorate, to varying degrees, the

TIMES-PICAYUNE (New Orleans, La.), Apr. 13, 2010, available at http://www.
nola.com/crime/index.ssf/2010/04/defendants_wait_too _long for_p.html.
132. LA. CHILD. CODE ANN. art. 837(B) (Supp. 2010). The juvenile court

may:
(1) Dismiss the petition in accordance with Article 876.
(2) Adjudicate the family of the child to be in need of services and
proceed to a disposition in accordance with Chapters 10 and 12 of Title
VIL
(3) Commit the child to the Department of Health and Hospitals, a
private mental institution, or an institution for the mentally ill in
accordance with Department of Health and Hospitals policy. The court
may also order restoration services for the child and appoint a
restoration service provider. However, a child shall not be committed
unless the court finds, after a contradictory hearing with ten days notice
to the district attorney and counsel for the child, that the child, as a
result of mental illness, is dangerous to himself or others or is gravely
disabled. If the court further finds that the child will not have the
mental capacity to proceed in the foreseeable future, the court shall
order civil commitment as provided in Title XIV. However, no child
shall be discharged or conditionally discharged except upon court order
after a motion and contradictory hearing,
(4) Place the child in the custody of his parents or other suitable
person or private or public institution or agency under such terms and
conditions as deemed in the best interests of the child and the public,
which conditions may include the provision of outpatient services by
any suitable public or private agency. The court may also order
restoration services for the child and appoint a restoration service
provider.

Id
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deficiencies resulting from the failure to take into account the
categorical differences between adolescents and adults related to
brain development and their impact on individual cases.

A. Eliminate Legislative and Prosecutorial Waiver

The most obvious way to incorporate the lessons of adolescent
brain development into waiver policy is by requiring
individualized judicial determinations of suitability for transfer
based on standards related to assessing diminished culpability and
amenability to rehabilitation. Only such individualized
determinations would allow a judge with expertise in adolescent
development to determine whether a juvenile can still benefit from
the juvenile justice system or if the juvenile is competent, culpable
and mature enough to face the consequences of waiver.

This, of course, would require the elimination of legislative and
prosecutorial waiver altogether. Given the policy trend of
expanding waiver which has dominated the last two decades, the
chances of removing these firmly entrenched types of waiver
through one fell legislative swoop are limited, to say the least. The
possibility of challenging automatic and prosecutorial waiver on
the basis of constitutional due process and equal protection
concerns are similarly slim. The Louisiana Supreme Court shut the
door on these types of arguments in Leach and Perique, and the
United States Supreme Court has until now declined to address the
constitutionality of these types of waiver.'>® Nevertheless, in light

133. Bland v. United States, 412 U.S. 909, 909-13 (1973) (Douglas, J.,

dissenting from denial of certiorari). The dissenting Justices observed:
First. A juvenile or “child” is placed in a more protected position than an
adult, not by the Constitution but by an Act of Congress. In that category
he is theoretically subject to rehabilitative treatment. Can he on the whim
or caprice of a prosecutor be put in the class of the run-of-the-mill
criminal defendants, without any hearing, without any chance to be
heard, without an opportunity to rebut the evidence against him, without
a chance of showing that he is being given an invidiously different
treatment from others in his group? Kent and Gault suggest that those are
very substantial constitutional questions. Second. The barricade behind
which the prosecutor operates is that this, like other prosecutions, is
committed to his informed discretion, which is beyond the reach of
judicial intrusion. . . . “The reasons for a judicial check of prosecutors’
discretion are stronger than for such a check of other administrative
discretion that is now traditionally reviewable. Important interests are at
stake. Abuses are common. The questions involved are appropriate for
judicial determination. And much injustice could be corrected.” These
two questions are large questions and substantial ones. I would grant the
petition for certiorari in order to resolve them.



2010] AN OPEN DOOR TO THE CRIMINAL COURTS 227

of the new scientific evidence and attitudes regarding the
diminished culpability and increased malleability of adolescents as
well as the potential negative impacts of transfer, one can still hope
a majority on one of these courts may one day be willing to
recognize the proposition put forth by the dissent in Bland that the
issues raised by prosecutorial waiver present “very substantial
constitutional questions.”134 Until then, the more measured
approaches described below present more realistic alternatives for
at least mitigating some of the worst harms of our current rigid
waiver system.

B. Add Reverse Waiver

In the absence of an individualized determination of suitability
for transfer on the front end, the possibility of reverse waiver by
the criminal court on the back end is likely the next best thing.
Supporters of reverse waiver find it can

act as a check against overcharging by prosecutors by
allowing for an examination of the minor’s role in the
alleged offense, potential for rehabilitation, and other
factors beyond the minor’s age and the seriousness of the
charged offense. Reverse transfer statutes also mitigate the
consequences of overly broad transfer statutes that sweep
into criminal court accomplices, non-violent, and first-time
offenders."’

Even supporters of prosecutorial waiver acknowledge “[t]he only
device that seems capable of effectively supervising a prosecutor’s
exercise of discretion is some form of judicial review.”*® In this
manner, reverse waiver can help correct some of the most blatant
ills of the current inflexible system, such as when incompetent
youth are waived without opportunity for a determination in
juvenile court or when the law of principals leads to charging
decisions that result in the automatic waiver of youth of
particularly limited culpability who could clearly still benefit from
the juvenile justice system.

Id at 911-13 (citation omitted) (quoting KENNETH CULP DAVIS,
DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY 211-12 (1969)).

134. Id. at911.

135. David S. Tanenhaus & Steven A. Drizin, “Owing to the Extreme Youth
of the Accused”: The Changing Legal Response to Juvenile Homicide, 92 J.
CRIM. L. & CRIMINOLOGY 641, 693 (2002).

136. McCarthy, supra note 105, at 668.
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Though data is limited, studies in two jurisdictions with reverse
waiver statutes revealed between 10 and 31% of waived youth
were returned to juvenile court, with the most likely to be returned
being “[flemales, younger offenders, those without prior arrests,
and those charged with lesser felonies.”®” Reverse waiver,
however, is less preferable than an exclusive reliance on judicial
waiver because of the burden it places on the resources of the
criminal courts and because the criminal judges making the
decisions and the probation officers, social workers, and mental
health professionals that they rely upon for input often do not have
the “knowledge and training of their juvenile court
counterparts.’

C. Eliminate Mandatory Minimum Sentencing for Waived Youth

As explained in the previous Section, mandatory minimum
sentencing adds another layer of rigidity to already harsh waiver
laws in a manner that serves little penalogical purpose and can
exacerbate negative outcomes for youth and, in the long run,
socwty As a result, many juvenile advocates have been calhng for

a “youth exception to such one size fits all sentences.” 39 A simple
Way of eliminating this harmful aspect of our waiver system
without having to rewrite the Criminal Code is by adding a single
provision to the Children’s Code stating that, notwithstanding any
other law to the contrary, transferred or waived juveniles are not
subject to the mandatory minimum sentences applicable to actual
adults.

D. Increase Competency Protections

Competency protections for youth facin ing waiver in Louisiana
need to be strengthened, not weakened.'*” There is no reason
juvenile court jurisdiction should be divested for any youth with
pending competency proceedings, particularly as a finding of
competency would not preclude a subsequent waiver in any way.

137. Bishop, supra note 6, at 112.

138. Tanenhaus & Drizin, supra note 135, at 694; see also Bishop, supra
note 6, at 112.

139. Tanenhaus & Drizin, supra note 135, at 698.

140. During the 2010 legislative session, an attempt to eliminate this
protection altogether almost succeeded but was thwarted when House Bill 1106
died in a Senate committee after having been unanimously approved in the
House of Representatives. 2010 Regular Session—Instrument Information, LA.
LEGISLATURE, http://www legis.state.la.us/billdata/byinst.asp?sessionid=10RS&
billid=HB1 106&doctype—ALL (last visited Oct. 12, 2010).
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Given what is now known about the differences between juveniles
and adults, determinations regarding an area inextricably linked to
adolescent brain development like competency should be made in
the juvenile court, where the judge and professionals working with
the child have specialized knowledge and the available alternatives
for those found incompetent are tailored for juveniles.'*! Resolving
competency issues in juvenile court for all cases will have the
added benefit of relieving a resource drain on an overburdened
adult mental health system that will then be better able to treat the
adults they were designed to serve.

E. Improve Data Collection

The creation of laws expanding waiver in Louisiana and across
the nation “did not flow from or build on careful research. Recent
research demonstrates convincingly that if changes in transfer
policy had been contingent on scientific evidence of their efficacy,
they would have been rejec‘ted.”142 There is currently no publicly
available or centrally maintained data in Louisiana tracking
numbers, method of waiver, demographic information, offense
information, and outcomes for waived youth either in individual
jurisdictions or statewide. If Louisiana is to form an intelligent
policy surrounding waiver based on empirically proven methods of
increasing public safety, then better data will be needed to
understand who the children being waived are, what offenses they
are committing, and what is happening to them as a result of the
waiver process.

CONCLUSION

The evolution of Louisiana’s system for waiving and
transferring youth to adult court has not been linear in its
trajectory. It would be misleading to characterize the history of
waiver in Louisiana as an uninterrupted movement away from a
system focused on individualized determinations of opportunity for
rehabilitation toward one that focuses almost exclusively on the
age of the accused and the charging of an enumerated offense
contained in an ever-expanding list of crimes. The truth is judicial
transfer existed for only 17 years prior to the creation of the first
prosecutorial waiver statute and both of these types of waiver are

141. See Brian G. Sellers & Bruce A. Arrigo, Adolescent Transfer,
Developmental Maturity, and Adjudicative Competence: An Ethical and Justice
Policy Inquiry, 99 J. CRIM. L. & CRIMINOLOGY 435, 439-40 (2009).

142. Bishop, supra note 6, at 154-55.
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relatively recent additions to Louisiana’s juvenile laws, although
legislative waiver dates to the creation of the state’s juvenile
justice system itself. All three types of waiver experienced
additions and subtractions to the offenses that fall under their
purview, revisions to their respective standards, and criteria that
made it both easier and more difficult at various times to waive a
youth to adult court.

Nevertheless, the 1990s undoubtedly marked a turning point in
which the number of juveniles exposed to waiver expanded greatly
due to the lowering of the age of youth eligible for waiver under
set circumstances, a substantial net increase in the number of
offenses subject to waiver, and the introduction of prosecutorial
waiver. It is also clear Louisiana’s waiver laws do not operate in a
vacuum. Rather, they are inextricably linked to the laws and rules
of a broader criminal justice system, such as the law of principals
and mandatory minimum sentences, which are often promulgated
without any consideration for the peculiar circumstances of youth.
Science related to adolescent brain development has revealed that
youth are categorically less culpable than adults because they are
less mature, more susceptible to peer pressure, and more malleable
than adults. The United States Supreme Court recognized this fact
in finding both the death penalty in all cases and now life without
parole in non-homicide cases to be cruel and unusual punishment
when applied to juveniles. Yet Louisiana’s waiver laws, developed
before this research was widely available and accepted, continue to
operate in a context in which neither the categorical nor the
individual differences related to a juvenile defendant’s adolescent
stage of development are legally relevant except in a narrow
subsection of waiver cases involving judicial transfer.

The result is a system of waiver in which society spends a
significant amount of limited resources incarcerating transferred
youth who could be amenable to rehabilitation for extended
periods of time in punitive adult prisons with little services and
high recidivism rates. Both the youth in question and society as a
whole would be better served by a flexible and efficient system for
identifying those children who are amenable to rehabilitation and
ensuring they receive the benefits of the juvenile justice system or
are at least spared from the most harmful effects of the punitive
adult system. The recommendations in this Article are a non-
exhaustive list of partial remedies that can bring Louisiana closer
to a system that recognizes those differences and uses them to
make decisions which benefit youth, increase public safety, and are
cost effective.



